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1761. August 4

- Davip. WILLIAMSON, Maltman in. Newburgh agazmt IoHN DAW, Bmvyer thgx:e -

N ¢

ELIZABETH WILLIAMSON bemg infeft’i in two roods of land and some houses

......

eldest son, Sr,ephen Brown Who Was infeft more bur,gz upon the 6th Febrl(xary
1220 . o

Stephen Brown dymg Wlthout 1ssue, John Brown, hlS younger‘ brotherwwas .

John Brown havmgﬁ‘l)lkewxse dred thhout 1ssue, Lbe succcssmn dCVOJ\;Cd up—l
on W1lham Petrig, W,
burgz in Januagy 1748.
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Personal obs
jection, which
strikesagainst
the granter of
a deed, strikes
against all

pleading in *
his right. -

was cognosced and se.rved hcxr’tq him,I a-nd 1nfeft more - -

From Wﬂlxam Petrie thls small subject was, purchased b},Wl}ham Ander— e

som,. vgho built some new houses upon it ; and by - 'his son. it was. dlsponed to

John Daw, Who rcbuxlt thg houscs thqy havmg been bumt down by acciden- |

tal fire.

During the greatest part of thxs possessxon Ehzabcth lehamson lnéed in ©
the nepghbourhood ‘withont. chaﬁengmg any, of the trah.sm issions of tﬁeéé 'sub- :
Jepts, either to the severalilelrs or to the onerous purchasers, and seems to
havc. understood herself ent;rely dxyested as shé procurcd a dlSpOBlthﬂ from

her son John Btowri _on his. gleath bed, whxch was afterwards reduced before - f

the Court of Session : But,,soon[aftx her: death, DawcT Williamson, maltman :
in Newbur'rh got. hlmself co&nmced heir to her, am{¥ mf’eft soand the;eupon ‘~
brqught a reducuon and 1mprobatxon of Stephen Brown s rlght anﬂ of all the

subscqucnt ntles

In, this process, John' Daw produced Step hen Brown s sasme but ,nqt tlm d15~‘ -
posmon to him ;. and the pugsuer havmg obtamed cerhﬁcatxon gogz;m non pro-

dzwtﬂa he next msl;ted in- thge rcducuon of thxs‘ sgsme, as nga ka mg »cxther L

. without a warrast, or upor a warrant dgclared to have. begr forged. -

Pleaded for the defender, 170, Ehzabet’h lehamson, ‘were she now éh)’e/'

after so long possessxon had, under titles. derwed from hgrself and her:c,'lyl.dren

and aftﬁ; havmg thngssgdjthe successjve transmtssmns and repairs: of . the: tene- -

it s

men;, Would not, be allowed, to-challengc the ngh};s she herself haql ac;knpw-v-
1edged but un-ld be barred excepuana dalg,\and the pursuer% as. hmr t? er -

zda, The ]oug possessxon, and otht:r cu‘cu'nstanccs attondmg thls Acqse a,rc :
suﬁicmnt to adrmmculate Lbe sasing; accordmg to the doctnqe Imd down by :
Lord Sta1r, B. 2. T. 3. Q 19, a.ud thse dccmons thore ggo,ted &ce P&qoa,rw

Instru,mept of, ;Saftmeu e i

léu

30, The rale there lald down by Lord Staxr apphcs a ﬁzmgrz gs 1{0 _tene-

ms:nts Wulam burghs. In those the ,ma,xx,m, ¢ That arsasing being, -gssextio #o- .

¢ tarii only, is not good thhout its warrant,’ does not take: place, there be;pg, '
hardly such a thing as a separate warrant for such sasine."

Vor. XXV. 8 E -
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4to, The defender’s plea is stxongjly suppo‘ted by ‘the solémn " dedision pro-

founced in the case between Lord Hope, the Countess of - Hmet‘ﬁn, and the

M:xrquls of Annandale. Lord Hope claimed the estate of Annandale, under a
gratuitous settlement by Marquis James, and pmduced a charter of reugnatton

“and instrument of sasine ; but, as he could not make up the tenor of the ‘war-
farit of the ¢harter, certxﬁcatxon passed against it, and “his cldim was dismissed.

“"The Countess of Hopeton, however, -as creditor to Ma1quxs James, under the

.same" trtle was found entitled to claim out of ‘the estatc “because, guand her,

it was prcsumed there had been a disposition, the warrant for the charter, but
1h'1t it had been abstracted by the apparent heir or ‘his predecessor ; ;. and itwas .
found that Marqms George, the heir of Marquis ]ames ‘could not plead the

“want of it in _prejudice of an onerous creditor. There, the’ questlon was- as to

a‘great land estate ; ; here, as toa small tenement within burgh which' is in

" favour of the present case : There, with a creditor ; here, with an onercus pur-

chaser, and those deriving right from him, who, in the law, are regarded i
the same light with creditors.—See APPENDIX. -

~ ~ifhswered for the pursuer to the first; Supposing it tiue, that Elizabeth
Williamson had lived 30 years, without challenging the right granted to" her
son, she could not be thereby barred from insisting in an action of reduction
and improbation, inorder to force production of that right, that it ‘might ap-

~ pear whether it was valid, or under what conditions it was granted ; and if in

such process the right called for had not been produced, there appears no rea-
son why the usual certification should not have been pronounced.

To the Second, 1mo, 4G years have hot yet elapsed from the date of the in-
strument of sasine, and no shorter possession is sufficient to support a sasine
’Without its warrant; 2do, While the decreet of certification stands, the posses-
sion must be attributed to a forged deed ; and, therefore, though it had been
for more than 40 years, it could not have availed the defender, there being no

- prescription in cases of forgery ; 13th I*ebruary 15I 3, . Lord Drumlanng contra
~ ‘Wemyss, voce PRESCRIPTION.

To the third ; It is tree, that transmissions of rxgnts W1th1n burghs are at-
tended with certain peculiarities. . 'Thus, an mstrument of sasine, upon a re-

"'sxgnatlon is equal to a charter and sasine in ‘othet cases,soas to be a good title

of prescription ; and an instrument of sasine, in favour of an heir, is’ m the
5 e

same Tespect equal to an instrument of sasine in other’ cases, followirig upon a

precept-from the Chancery, or upon a precept of clare constat from a subject
superior : But that such instrument should, by itself, establish a rxght of pro-
perty within the ‘years of prescriptionm, has neverbeen .understood. - And Lord
Stair has expressly declared, that instruments of sasine, taken upon singular

- titles, 'will not be sustained without a proper warrant “B. 2. T. 3. § 19. where

two decisions are quoted perfectly apposite to the present case. (The cases al-
luded to are, 11th February 1681, Irvine vace Proor; and 215t June 1672,
Mitchell. -—-IBIDEM ) ‘
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To the fourth.; The case of.the, Marquis.of Annandale, wxll. not apply ;. for,
Ima, Thc qucstlo'n here is, Wxth a purchaser, whose busmess it is; to exam}ne his -
author’s rights ; there, it was ‘with a creditor trusting to a charter and" sasme, a
where it is not nsual to examine the warrants of the debtor’s mvestlture zdo
The Marqms of Annandale having long possessed his fathers estate, consxder_
mg him: gnly as: apparem helr, h1s debts became cﬁ'ectual agamst succeedmg

ll'S T o
' “ 'i»‘n,n Lc}nms found thc pursupr barxcd per.mnalz obremon:. as. heu‘ of Ehz.a-.
b?'}}& nglxamson :

€Ut e Aty David -Gréme.

To4gr

Ah j'abn Crﬂgw.
Fol ch 'u 4. p 79- - ic C‘ol.No 58. p. 140 e

1763. November 17.
RoBERT WIGHT, 'lenant in Murrays, against Jonw EARL of HOPETON"

< ‘oh..w - : . P

fJ’PQN the rgth of June 17185 “John Cockburn then ‘younger of Ormlston ‘
gran*ted a lease of the farm of Murrays, part of that. ésiate, to Robert Wight,
and his heirs, (secludméasmgt‘)ees, ‘except such ‘as the said ‘John Cockburn .
and his heirs, “should be content with and accept of,). for the: “space of two 19»
years from Whttsunday 1718 IR _ P

ThlS Iease céntained & ¢lause inthe: followmg terms: & And the said: John"
¢ CoeLbu 1 binds and’ obhges inm, his heirs andeuCCessors, to-iterate-and re--
¢ new thir presents from nineteen yeats to ‘nineteen years, after “the - said two "
e mneteen yedrs are first’ completely out-run and expxred wpan the said Robert
¢ =W14rht ‘his “heirs and successors, ‘paying, upon eacli renewal, the ‘sum of
« . 100 Sterling, as a grassum or entry of the foresaid lands, to. the said: John
« Gockburm, his Heifs’ ‘or assignees; at the said: Robert Wiglt, or hisforesaids,
¢ tbew entermg to the foresaxd lands, aftet the expiration’of the. sa.ld two nine--

¢ teen years, as saitt is. ~Whichtack ‘and- assedation the said John Cockburn

¢ binds and obliges him, and his. foresaids; to watrant, acquit, and defend to"

¢ the said Robert Wxght and his foresaxds at all hands, and agamst all: dcad-»
“ly, af Taw will” !

In 1745, the said John Cockburn d1sponed the estate of Onmston to hxs Onl}ﬁ
son, George.’ " The disposition bore; that George- had paid L.21,735. Sterlmg
of pnce sand it conta.ned a clause of absolute watrandice, with the following;
e:\cepnon ¢ Excepting’ from my said’ warrandice the feu- -rights of certain parts

e ¢ 'of the said lands, granteéd by me- in favour of sundry’ persons; as also the:

standmg tacks of ‘the said Jands, barony, and others, set by me; my prede-.

¢ £essors and authors, to- the present tenants and possessors thereof ;* without.

prejudme, nevertheless, to the said George Cockburn, and hxs foresaxds, to.
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A tack for
two 19 years,
containing an -

‘obligation to

renew from
I9to 1g years,
sustained -a.
gainst a sin-
gular succes-

-sar, who was

found barred
personali ex-
ceptione, from
refusing to
fulfil the obli-

. gation under-
~taken by the

person from
whom he had .
purchased. .



