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1761‘ ‘éifu,grmrzw~ r'f T
Captam ROBERT HA‘LDANE and Others, against Admiral FraNcis HoLBURN,
K : . - and Others.

In November 1760, a petntron and complaint was preferred to the Court in
the name ‘of Gaptain: Haﬁdane and Others, setting forth, that Admiral Hol-
burn pretended Provost; and certain other persons pretended Magistrates and
Councillors: of the borough: of Inverkeithing, had procured themselves to be
elected into these offices at Michaelmas 176o, by the most unlawful means of
bribery, force, and violence ; and insisted ‘that their election should be declar-
‘ed void ; and that the gloction of the: complainers, though made by an ap-
_parent minority, ought to be supported and declared.

Answers being madg +o, this, complamt a proof at large was allowed to both
parties ; and upon the 11th of, March 1761, Judgment was pronounced by the
Court in the following terms : * Tre Lorps having heard the petition and com-
plaint of Captain Robert, Haldane and Others, with the answers made thereto
for Admiral. Francrs Holburn. and Others, . writs produced; and parties procu-
Tators thereon; ,the,y find,, it pm}ved That the election made at Michaelmas last,
-by the persons complamedmpon of Magrstrates and Councxllors for the borough
of Inverkeithing, was brought about by means of force, bribery, and corrup-
tion ; and therefore find the same void and null, and reduce, decern, and de-
clare accordingly ; but refuse to declare the persons voted by the _complainers
o be duly .elected Magistrates and Councrllors of said borough, and_ super-
sede the consideratjon -of. expenses, and Whether any censure is to be inflicted
on any of the parties in this cause,. until the 16th of June next, without pre-
judice to either party to extract this decreet in the mean time.’

This decreet was immediately extracted by Admiral Holburnand hlS party ;
‘but, in the beginning -of sammer-session 1491, a petition was preferred by
Captam Haldané and his friends, praying an alteration of that part of the
judgment by which the Court had refused fo declare their election.

Objected to this demand ; That a petition was not competent after extract.

" Answeved for the petitioners, 1m0, Although in the special circumstances of
-thisicase, ‘the Gourt allowed either party: to-extract, probably from a desire that

#he judgment might-bave effect in the intetval, it could not be intended to de-
‘bar either of them from the common privilege of a review, especially as the
question is not dismissed from the Court, several points being laid over.

2do, That part of the judgment refusing to declare, expresses no decerniture;
it is therefore a bare interlocutor, not a decreet. The word decern is subjoined
to the reduction of the defender’s election, but seems to have been purposely
left out from the,other part of the interlocutor; and therefore, as there is no

"decreet, the interlocutor, though extracted by Admlral Holbum and his party

fora partrcular purpese, is still subject to review,
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3tio, Matters were artfully managed by the other party, so that there was
not sufficient time for full pleadings or deliberation upon so importest and ‘de-
licate a tyiestion 5 and in othey cases of a similar nature, tife Court Has received
petitions for review after extract. Thus, in the case of Mortimers, co-heiresses
of Auchinbady, against Hay of Montblairy, a petition, complaining of a decreet
of fanking, pronounced Hfter a dependence ¢f ary years, Was veceived, and,
“tipon Tall delibération, 'the decteet was reduced. * Atrd in the tase of Lord Crave-
Turd, the ‘Court likeWise 'teckived & Petition epninst ah ‘extracred decreet of
yanking and sale ; and ‘e decreet Was Haally reddced in'the House of Peers.
See Apbenbix. : : .

Replied, ¥mo, The judgtnetlt ‘of 'the ‘Court 1ehves riowe ‘of ¥he Points of tie
cause undeteimined, $o far ds Tespects th ‘mevits Uf 'the eection ; and tlie sup-
posal, that it was not inténded to ‘stdp ati_l'ﬂ'ﬂ‘thﬁr Rtigation, 45 sombwhat stiange,
and, in effect, expressly ‘ediitradictoty ‘to 'thie Wdrdls of kthe deciee. -

2do, The ‘want of ‘the Wora déceyn is'of Tro Cbristguence. . That word wis ‘he-
cessary as to the eléction of ‘Admiral Holbtitn and Wis'paity, Yeeadse the judg-

- ‘ment was reductive, and a voidance of What they weve in ‘posseésdion of 5 buit,

with regard to the election of the pétitiolters, it was ltofiertier unitectssary
‘they Were not in ‘possession ; ‘thiey Tad indeed the igare df "an-election ; but it
fequired the aathority of the Cotrt to inake it Effdctiuals; -und as that authonty
was réfused, it fell fo the Fround of ‘cotirde, ¥hd teéquired ‘no ‘decretory Words
to void it. ) o , '

3tis, Thie cases of Mottimers and the Earl 6f Crawfurd 8o not upply. Those
decréets were most irregularly extractéd,’and wére attended with many particu~
lar circumstances, fone of which occuriin the ‘present case. '

“ “The Lords fefused the petition as inconipétent.”
:Fpr the re spon;:lent s,,ﬂonlgowtry,{babid Dalrympie..
Clerk, Gibson. : }
4. . ' Fol. Dic. v. 4. p. 152. Fuc. Col. No. 59. p. 142. & 349:.

For the.petitioners,. Garden..

"This case was appealed
1761, 'F:b"’r"izdryir-r.’r-—'l’he ‘House of Lords OrperED and: ADJUDGED, that the:
‘petition and- appeal be, and the same-is dismissed this House ; and that the ap-
pellant do pay ‘to ‘the ‘respondent the sum of thirty pounds costs, in respectof .
“the said ‘appeal. :

1789. November 17. Town-CounciL of ‘RoTrsay dgaiiist NieL MAGNIEL.

A COMPLAINT at the instance of Macniel, a councillor of the burgh of Roth-
say, against the election of its magistrates and council, was dismissed, and costs
of suit, according to the terms of the statute of 16th Geo. cap. 11. awarded. Be-



