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Pleaded for Wharrie 3 Notwithstanding the clause in the deed, it cannot be
pretended, that the surplus falls to be divided amongst the relations of the tes.
tator to the remotest degree. The fair meaning and construction of this clause
is, that after the legacies are paid, the residue is to be divided among such as
would have succeeded to the defunct ab intestato, provided they are not named
in the will. If, therefore, there is any one person who would have excluded all
the rest ab intestato, he is entitled, in like manner, to take the surplus in prefe-
rence to more reniate relations. James Wharrie is undoubtedly the defunct’s-
nearest relation not named in the will, and consequently is entitled to exclude
all the rest.

2do, It could never be the meaning of the testator, that no person whose
name is contained in the testament, should have any title to this surplus. The
obvious meaning is, .that no person who is honoured, or receives any thing by
the testament, could have any title. Wharrie certainly has got nothing by the
will, and therefore must be entitled to a share of the surplus. Suppose he had
been a witness to the deed, and consequently his name therein mentioned, it
cannot be pleaded, that he would have been thereby excluded, The cases are
perfectly -parallel.

4 Tre Lorps having considered the clause in the testament, whereby the re-
+ sidue of the defunct’s effects, after payment of his debts, the large legacy to
¢ James Wharrie’s children, and other legacies therein mentioned, was to be
¢ remitted to the trustees in Scotland, to be by them immediately divided
¢ among his relations not therein named, found, That James Wharrie is not en-
titled, as nearest of kin, to claim the said residue to the exclusion of the tes-
.tator’s other relations not named in the said testament, among whom the trus-
tees shall divide the same ; and therefore repel the claim of James Wharrie in
4 Whitehaven, as being contrary to the purview of the testament.’
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For Wharrie, Macqueen. For Lightbody, Hew Dalrymple. Clerk, Forbes.
P.M. Fol. Dic. v. 3. p. 309. Fac. Col. No 236. p. 430.

1763. August 10.
CrepiTors of Ancus MALisTer of Loup, against His Wife, Jean M‘Donarp.

No 13,

A woman as- Anceus MALisTER of Loup, having denied his marriage with Jean M‘Donald,
igned toh . . .

:;%:tion,oacr she brought 2 declarator of marriage against him.

martied wo- While this suit was in dependence, Margaret Drummond, a relation to Jean
man, a bon .
of Luioo, s M<Donald, on the 2gth January 1760, assigned to Jean a bond for L. 100, due
cloding th 7 . ; N . s s ..
husband’s Jus by three tradesmen In Edmb.u¥ gh, ‘ secluding her h-usband s jus mariti, and all
mariti, She ¢ pnanner of right of administration, or other interest he could pretend
afterwards as. o

¢ thereto.
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- Five months after, while the suit betwixt Mr M¢Alister and his wife was
still in dependence, Mrs Drummond executed a general settlement in favour of

Mr Maxwell of Kirkconnel, and assigned to him all her bonds, and pamcularly

this one; in lieu thereof, she, however, obliged him to pay L.1oo to Mrs M‘Ali~
ster, but forgot to seclude her husband’s jus mariti.

Mis M*Alister succeeded in her declarator of marriage; after which- her hus-
band’s Creditors arrested the sum due by Kirkconnel to Mrs M‘Alister,. as in
bonis of her husband.

Objected for Mrs M‘Alister , The same reasons which induced Mrs Drum-
mond to seclude Mr M‘Alister’s jus mariti at the date of her first deed, subsisted
for secluding it at the date of the second. By the second deed, her intentiont
was only to alter the security, but not to alter the object of her benefaction.
She changed the debtor, and gave a more sponsible one, a landed gentleman ;.
but she did not mean to change the credizor, ar to put Mr M*Adister 1n place of
bis wife, whom he was at that very time renouncing..

¢ Tue Lorps preferred Mr M*Alister’s creditors.’

For Creditors, Lacklart.. For Mrs M‘Alister, Fo. Dalrymples

7. M. Fol. Dic. w. 3. p. 309. Fac. Col. No 119. p. 279,

m———-‘-—' ———
1764. Fanuary 26. Counriss of CRomARTY. ggainst The Crown..

Tre estate of Cromarty standing" entailed in favour of heirs- male, the Earl
in his comract of marriage, anno 1724, ¢ became bound, in case of children of
¢ the marriage who shall succeed to, and enjoy the estate, to infeft his lady inr

¢ a liferent locality of 4o chalders victual ; and in case there be no children of

¢ the marriage who shall succeed to and enjoy the estate, he became bound to
* make the said locality 5o chalders.” To which there is added the following
clause : ¢ That if, at the dissolution of the marriage, there be children who-
¢ shall succeed to, and enjoy the estate, but who shail afterwards decease dur-
¢ ing the life of his said spouse, she, from that period, shall be entitled to 50
¢ chalders, as if the said children had not existed.”

The Earl of Cromarty being forfeited in the year 1745, having issue both
male and female, a claim was entered by his lady for her jointure of 50 chal-
ders, to take place after her husband’s death. Objected by his Majesty’s Advo-

cate, That she Is entitled to 40 chulders only, there being soms of the marriage,’

who, but for the forfeiture, would succeed to the estate. Znswered, That ta-
king the words of the contract strictly, according to common law, the cliim
must be restricted to 40 chalders, because it cannot be said literally that there
are no children of the marriage who can succeed to, and enjoy the estate. But
here the forfeiture is plainly a casus incogitatus, about which the parties inter-
posed no will ; and equity dictates, that the lady ought not to suffer by this over~

No 13.
signed to her
heir all her
bonds, parti~
cularly the
above-men«
tioned one,
in lies of
which she
obliged her
heir.to pay to-
the formar
assignee
L. 1o, but
forgot to exa
clude the jxe
mariti.
Thouzh it
was pleaded’
that the
granrer’s in<
tention was
evident from
the first deed,
and that the
réasuns tor
excluding the
bus ;and snll
subs-sied, the
Jus mariti was
funu noi exe
ciuded,.

No r4.
A person
scttled on his
wife aJom-
ture, and i
case of no
children, a

teater, Be-
g attaint-
edy his wife
was found ene
titled to the
larger join=
tare, because,
though he had
children, they
could not
succeed to
him,



