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SECT. VL

Ex Rbodia de jactu~Damage sustained by a shlp in defence agamst
a prlvateer. ‘

* K See, as connected w1th the subject of this sectxon the cases, No 20,
No 22, and No 24, in Sectxon 4th, :

1%63. November 30. .
Davip LanpaLg, Shipmaster in chen, against WiLLiam TrHomsoN and Others,
Merchants in Aberdeen.

In October 1%6c, the ship the Old Briton, commanded by the pursuer sail-
ed from London for Aberdeen, with a valuable cargo. 7

At a small distance from the destined port, they met with a violent storm
which drove them upon the coast, near some breakers, which they did not see
a possibility of avoiding ; upon which, the master and mariners came to the.
resolution to run the ship ashore, as the only chance they had to save their lives
and the ship and cargo. This accordingly they did, and ran the ship ashore on
the sands of Belhelvy, by which the cargo was saved, but the ship was greatly
damaged. ]

Some time after this, Landalc brought a process against Thomson and others,
owners of the cargo, before the High Court of Admiralty, setting forth, That
the ship had been run ashore for the purpose of saving the lives of the men, the
ship, and the cargo; that the damage arising from so doing amounted to
1..335; and concluding, that the defenders should pay their several shares of
the said sum, in proportion to their respective interests in the cargo.

The Judge found the owners of the cargo obliged ta contribute their respec-
tive proportions towards repairiog the damage, : T <

This decree having come before the Court of Sessxon by suspension, the
Lorps, upon the 15th of ]uly 1763, pronounced this interlocutor; “ In respect
it does not appear, that, in this case, the master did expose the ship for the
safety of the cargo more than he must have done had there been no cargo on,
board, assoilzie the defenders, and decern.’ :

Pleaded in a reclaiming petition for the pursuer ; Where several parties have
their interests embarked on one bottom, so that they must, in all probability,
be saved or lost together, nothing can be more consonant to reason, than that
partial losses should affect them all equally; and, @ fortiori, that, when the
property of one of the concerned, as in the present case, is sacrificed for the~
preservation of the rest, those wha reap the benefit should repaira proportion .
af the loss.
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- This priseiple has‘"beeu enily aclnpted by ‘commercial nmons. and wasthe No37.
nfam:danon of.the lex Rhodia de jactu; which contained many:more beads than \
.are now. to be:found in the ngc:t; as is explamed by meus, in hrs notes upq
~on the, Comnientary ‘of. Peckius ad rem nauticam, p. 206.° - - '
;And as, in-reason’and justice, the contribution claimed is due $0 authomtes
both ancjent-and modern are explicit on this point. = |
s ~Th:m; the 31st-article of the f:agment of the Rhodian laws bea‘rs, AL Sn mer-
catpr navem’ oneravpm: et navi quid acadent omnra guae ‘'salva supersunt in
contributionem utrinque veniant.” " Again, Vinnius, after observing, that, if the
_ship’s mast is cut; or any.other of her tackle- destroyed for-the common safety,
-average is due, adds, * Idemque: juris est, si voluntate vectorum, Jaat alias ex’
,consilio majoris partis, navem in littus impegit.”. " And Voet gives the same - -
mle in the case of a ship’s bcmg run ashoye, ad: leg Rbod. § 3;, .
»,Tbe same principles are laid-down by the maritime laws of France, establish.-
ed by edict i in 1681, § 32.5 by’ Postlethwayte in his Dictionary of Commerce,
“t;tle ;Goisrminunon, by Malynes in his Lex Mercatoria, “p. 110.3 by Molloy .
B mMsn b. 2. c. 6 § 1 5., and by Magens, in hls Essay on Insuranccs,
g Wﬂi ROSE 0 |
-+ Besites these ﬁmthontles fnom books a certificate, sngned by twenty,seven Qf‘ .
«of' the. inosb r‘eputable merchants in London, shows what is the constant prac
dice there.- * It certifies, * That when a master of a ship-is, of necessity; for the -
preservation. of the ship, her catgo, and the livesof the men on board, obllged
to'rih his’ stnp ashore, or do any other act for the benefit or-preservation of the
-whole, 1t is ‘the .constant and. invariable ciistom, that the ship, cargo, and
freight, sustain'and pay, in equal prbportlons, the exyense and damage mcur..
red by-suchi'act.” ‘ .
-+ Feom &1l which, it ciearly appears, that gmss average 1s aiways understood
to be' duseiwhen & shxp is-run ashore
o With fegkﬁl to the 'reason ngen in-the mtcrlocutor that 1he pursuer did not
expoceft‘he s’hip w than. he must have -done, if there had been no cargo
_-aboaid, it may be o'bscrved 1mo, That the unaveidable consequence of a ship’é
being run p&haxe, leaded with goqdg, is, that she must. susta{n more damage
. than if she were in ballast 3 ‘ado, Wl;cq a sborm happens, it is often necessaty
. to cut the thast of a ship in ballast, ds well a as of a loaded vessel; yet it is in-
L disputable,- that, when that--is- donetandoaded. Shlp~ contribution is due from-
the cargo. Numberless instances of the same kind might be given ; ; and, were
“the ratio of the- interlocutor o be;sustained, no cfalm of average could ever be .
sought on account of damage done. to the sth
- Answered for the’ defcnders s Itis estabhshed by natural Justxce, that where-
ever one pe,rsqn volunumly suchcts himself either to loss or danger, for the be-
nefit of another, he who suffered such damage should 'have ‘a claim, for in-
~ demnification against the pgrson. upon. whose ‘account .he bad run this risk:
Such was the equitable meaning of - the Lex 'Rhodla but the mtcrpretatwn oE ’
'VDL.XXXI. 3 74H 7 S
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that law gan go no further; without mamfest mjustxce For, how ¢an one pcr.

~ son have a claim upon ancther, who tun no risk, suffered no damage, und who

has subjected himself to no disadvantage upon his account, as in the present
case ? Where nothing is given up, surely nothing can be demanded ; und, if
Mr Landa]e by followmg the only course which he could possibly take for the

‘preservatmn of his crew and vessel, happened at the same timge, by the bye,

to contfibute in some measure to the safety of the cargo, the defenders were so
far lacky, that the conduct which was necessary for the pursuer was also con-
venient for them ; but they cannot conceive that they can possibly be bound
to any pecuniary contribution, as he did not give up one Jata of his bwa in-

~ terest, nor suffer the smallest detriment upon their aceount. What he did, was

merely the effect of necessity, and he must have done it for his own preservativn,
whether he had had a cargo aboard or not ; heactually did this, and no more ;,

,consequently he is entitled: to no retnbut:on vide Voet ad L. Rhod. {5 'Vm.

- mius in his Commentary upon Peckius ad L. Rhodxam

Ne: 38-
Damage sus
tained by a
ship in a de~
fence against
a privateer,
not made up
by a.general
‘eontributiom

It may be also observed, that, in every case where the ship snﬁ'emd the da-

“mage, by the Lex Rhodia, the claim of contribution was always allowed with

more diﬁicuky, than where any part of the cargo itself had been lost ; because, .
the ship was considered as more pattlclﬂarly bouiid to run every nsk to carry

- the goods. safe to the destined port; L. 6. in fine de L. Rhad. D. et 1. 2, § 5.
" =od. in. medio. Sea Laws of France, 1681, L. 1. tit. 8. § 14. ; and Magens, vol.

X p. 53. and O

“ Trg Lorps found it suﬁicicntly xmtwcted, That the sh1p the Old Briton.

~ of Leven was, upon the 27th of October 1760, run on shore, and stranded up-.

on the sands of Belbelxy, by the master and mariners, dedita opera,, and of set
gurpose, for the preservation of the men’s lives, ship, and cargo; and there.
fore find, “"Fhat the loss and damage occasioned by the ship’s being run on shore.
must be. sustained-and: paid: by the owners.of the ship, cargo, and freight, in
proportion. tos the respective values of each ;. .and find the defenders liable to.
gontribute their shares.of the said loss. and damage, aecordmg to the values of
the goods. that each.of them had. on. board.™

‘ Act. Leckkarty, Rae.. . Alt. ergwol & 5. Foguson, jun.
¥y M Fol. Dic. v. 4.' p. 217 Fac. Col. No 123 2 289,
1785. . Fuly 27 JonN RorerTsoN agaz'n.rt RoBERT BR;)WNm |

A VESSEL. employed in the carrymg trade between London and. Sealock was.
attacked by a pnvateer ;, from which, after a smart action, .she had thc good
fortune to escape. She, howcver, suﬁ'ered considerable damage ‘both. in hc:
hull and rigging.

_The question therefore occurred, Whether the loss was a partial one, that is,,
to be borne by the owners of the ship alone; or if it ‘was general and fell



