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- The right of retention was. fonmd:available to 2 creditor. who had) painded after No s1.
his debtor’s death; heing -igneraat-of it ; Fountainhall, v. 2. p..402v roth De-
cember 1407, Lees againft Dinwooddie, voce CompnsaTioN, RErEwTioN.

“  Pleaded for the creditors, That dong fides is of no. effect in a: competition. be-
tween creditors, and. he wio claims a preference on his diligence, muft fhow. it to
have been duly executed. The: creditoms. apprehend retention could not have
been pleaded againft Glendinning ; for there heing no protef; the poinding was un-
warrantable, and spoliatus est ante ommiay restisuendus. ; but {uppofing. it competent
againft him, it will not follow, that it cam be obtruded to his creditors; and ap»
puifings and adjudications. wilk often be wholly rzduced i competrtmns, whxch
would be fuftained as fecurities-againft the. debtor. S

- Suppofing the groteft aCtually taken, as it bms‘,, the d’lhgence was; nuﬂ, as it
wias neither perfonal, nopat the-dwelling-houfe of the: débtm, nor at the place of
executing the contradk, but a¢Pecbles,

Tz Lorps, $th June, fultained the defence tbat Magbyhﬂd!, as oredltor to
Mmmng; having dona: fide-proceeded. ifv diligence, his poinding: his debtor’s
fhisep; by: virtue, thereof, was ot a fpuilzie; and fbund:, that, the fzid defender
wae riof bound to- reflove the; flieep. themielves,;-or hold: comwpt- for the price, or
vabwe to the: purfuers; until payment was made of' the’ debt on: whicl the dili-
gence proceeded:  And thiv day refufed 2 blll and ad‘hamd See Gmmmmom

RE’EENTI@N_ :
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Wmmm Bvcmmm agmmt Axprzw DUNeAN, Bake’r in Glafgew - No s2.
Aéion refu-

fed upon a

Jouw Bucnanax, fome uiime baﬁm his: death, mﬁveyﬂﬂ hls whol@ e&'eéts 0. bill fubferib-
eertain truftees, for the. puypofes mentioned in the: trsh.difpofition.  Janet: Mack. ed by nota-
lum, his widow, the fulfitment of the obligations to whom, made part of the. witneffes.
truft-deed, among other debts affigned to her by the truftees, got a bill, accept-
ed by Janet MFarlane ; the acceptance of which, as fhe could not write, was,
by her authority, figned by two. notaries. - Janet Mackium having  executed. a. tef-
tament in favour of the purfuer, he breught an aion againft Andrew Dunecan,
the defender, as raprefenting fanet MiFarlane, in the chara&zr of a. vitious in-
tromitter.

Againf} this a@ion; it was centended; on: the part of the: defendep 'lhat u‘he
bill was not good, being figned by netaries; and, even upon the fuppofition; that
a- bill was valid when figned by notaries ; yet the: prefent was void, as there were
no witnefles to the fublcription of thefe notaries.. That, in this countsy, there
are only two methods-of eonftituting a valid obligation ; either by a writing, ho-
lograph of the party ; or by a deed wrote by another, bearing the name of the
writer and witnefles, with the {ublcription of the laft. When the deed is not ho-
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‘lograph, :the party either can write, or cannot write. If the laft is the cafe, then

-the ‘law. allows him to fubfcribe by two notaries, Ipecially authorifed, in prefence

-of four -witnefles; whofe names and defignations, ‘with that of the writer, muft

‘be inferted-in the deed. :But the billin queftion, ‘though it could have admitted"
of . thefe folemnities, is deftitute of them.all; and, ‘therefore, it would be repug-
nant to the law. of : this country, -were fuch a deed to be found valid, in direct op-
-pofition ‘to.the-moft pofitive ftatutory enactments,

As to the:arguments advanced by the purfuer, concerning the ufage of almoft
all countries, relating to:bills of exchange ; and the particular indulgence every
where thown them,:to facilitate the operations of commerce ; the purfuer muft
be pardoned for being of .opinion; that, if the indulgence, already given to bills
of exchange, wete to be enlarged ; confequences would follow, prejudicial to com-
merce-itfelf, and hurtful ito the fecurity of private property; as new methods
would then be furnifhed, by the interpofition of notaries, and other perfons, to
create obligations, to which the perfons bound never gave their concurrence.

‘In answersto thefe arguments, the purfuer obferved, That bills of exchange
have always’been privileged with an exemption from the ftatutory folemnities, re-
quifite-in other deeds. .Some {mall inconveniences, perhaps, may arife from this
indulgence.; but:there, the national .advantages derived to ‘commerce, renders
the other unworthy of .obfervation. Holograp: 4Lu::ds do not prove their date, in
queftions with heirs or creditors; yet bills do * * % it may be faid, that a per-
fon may antedate.a bill, to avoid the effe of the act 1696, or to prevent the
effedts of .an inhibition. This fhows, that the arguments arifing from the incon-
veniency, -attending the privileges granted to bills, are inconclufive 5 as thatjin-

.conveniency is evidently difregarded by the law itfelf,

Wiriting is now become almoft univerfal ; and few cafes can occur, when the
-afliflance.of .others, -on account of being otherwife, is neceflary ; and, it would

‘be extremely thard, if, in a cafe fuch as the prefent, a bill, figned by notaries,

was to berrejected 5 ‘when it is offered to be proven, that the twe notaries were at

:the houfe of Janet M'‘Farlane, when the. bill was accepted ; that fhe was heard

frequently to acknowledge the juftnefs of the debt; and her having authorifed
‘the notaries:to fign forher.

The ftatute 1579 refpects only deeds where witnefles are required to the fub-
feription .of 'the parties ; ‘but, in bills of exchange, this folemnity was never re.
.quired. The {ublcription of the notary -comes in place of that of the party ; and,
if witnefles are mot required to the firft, there appears no reafon why they fhould
‘be neceflary to.the laft.

The cafe -of Dinwoodie, 28th of June 1734, No 21. P- 1419. is precifely in
point ; where the Court found a billto be valid, though fubfcribed by notaries.

The ‘Court {eemed to be of opinion, that, if witnefles had attefted the fub-
icription of the notaries, the bill would have been good. And, as to the cafe
Dinwoodie, it was obferved, on the Bench, That there were two witnefles to the
{ubfcription of the notary ; notwithftanding of which, the Court firft found the
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bill void; and its being aftermards fufinined, wes chigBy o this :amediom, that
the debitor was ative, and did.not didown her having suthorifed the aotaries o

fign for her. ‘

°. The Coust fuftained the sbjedions to the bill.- See This vale, voee Wriz,

Ad. Jonts Dundes. Ale. Joby Dibyiple

1595. = January 27. T
" ArcaaLp GrAHAME agdiist Wartiau Gribiesert, dnd Company.

On the 24th O&ober 1791, William Gillefpie and Lompany,. in cmfeqmﬁce
of & cofignment of gbeds mnidedn their hands, accepted: & bill, hologiaph of

William Robb, in the following getms : B _‘
L. g8:pos.Sterfing. < Glasgtto, 248l Fuly 1791,
. S Sixmienith-hfelydate] pay to-us o
orier, at the fhop of Wr Ahdeew Bibbuld; she fim of
Fifty-éight gibtnds ten Miillinigs Seerdihg; value seceiv-
,éa;ﬁ.dmg ; | T RO
o (Sigoed)
To Méffis William Gillefpic and -€o.
linen-primters; Atiderfton.

Witliam Robb afterwards iceealed the fum in ghe bill o L.438+ pos; b ia-
ferting the figure 4 Detweent the « L. 2ud thie® § dethetop of e bl dpdwe-
g 2 foute throngh the word- of}’ 4t thre entl -of ¢he ik direy ddding thesawords
* or 1o oiir’ at-the beginfithg of #hé “feeont ; and thewords > ol bundred13* at
the beginning of the third; all which ke v ehabled o idojodn gonfequencs iof
the’ blitik fefc betwikt the ¢L afid-ehe* §7 antl uf thieverbeing no writing-onithe
ftamp, - “Fhe fraud was fo-well:estecutad, that i buld (oaroedy diswe beentdifco-
verad GhIGHs by # petfon awkré UF # 5 ¥élio ght, O & natrolw intpedion, dihve
perceived, that the words added wete siiiteen a little Qiffarbntly from thefewltinh

Tollowed them, #nid not quite ¥ the fame line.

O the 29t O&Uber wr; Willidu iGillefple asd Cothpany, ‘il confequenoe
of & feotil comighnitt-of goolls, atcdpied anotber billfer £ 55 Beeding, - duted
26th Taly 152, - payiibic ik months whiee date, -Tltiodillokasvriztan, andiits
amount altered to L. 450, by Rubb, dr afinsar :manerer withthe former. Jhe

i

frand; however, Wes:not o wdll exeouted 3 :in particular; e wérdd* four; which
h #owas inferved at the -endof -thie fecontd : dine, 'had: @ very crowded apipet

anté. - |
“Poth Billy were-written upon:fhilling ftamgps.

-

ydihe; - cftierfor-the Thile Bak at Glafgew; wwho, having -threstened to

Vor V. _ 8z

Davio Rots & Co.. - -

Thefe bills, thus altered, were difcounted by William Robb with Archibaht
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The fum in a
bill was frau.
dulently en-
creafed after
the bill
was accepts
ed. The al-
teration was
apparent ex
Jacie. Thebilt
was found
not aétionable
even for the
original a-
mount.

Blanks were
left in a bill,
at the time of
accepting.
The drawer
afterwards,
was, by
means of
them, able to
increafe the
{um, without
giving the
bill a fulpi-
cious appeara
ance, ‘The
acceptor
found liable
to an onerous,
wdorfee for
the increafed
value,



