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s The cause havmg come before the Court of Session- by- susrpensmn ‘and into
the innerhouse upon informations, the Court ordered 4 héatmg in preserice up-

on this abstract question, whether an action lies for paymient upon thé perform- .

ancc of a smuggling contract ?- After the heanng, there were mformatlcms or-
dcred but one of: the parties having dropt the sult thc point was not dec:ded
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S’I‘EVEN, mcrchant at Nthylc havmg commxssmned a quamity of tea, bran-

~dy, &c. from More and Irvine -merchants at Go,{tenbu,rg, to be shipped on board

the first Swedish vessel bound to the coast of Scotland between Ythan and Pe- -

terhead, the vessel was driven, by stress of «cweather, into the Fith of Forth,
where it, was seized, and afterwards condemncd in ‘the court of Exchequer,

and, .in the trial, More and Irvma appcargd and claimed thc cargo as their pro-
perty. ' -

- It was pleadod for Steven in a suspcnsxon of a charge for payment of the ‘

price ; 1moe, As this was a bargain entered into by subjécts of this kingdom, for-

- the importation of goeds, whith the contractors well knew were prohibited to .

‘No 81,

No 8a.
Action lies at
the instance |
of a foreign
merchant, for
the price of
prohibited
goods seized
on the pas-
sage. -

be imported, it was pactum illicitum, on which no -action. ought to lie; and it -

would be expédient to refuse actxon, as that would be a means of dxscouragmg

smuggling ; .
2do, The conditions of the commlssmn had not-been obscrved as the ship,

instead of touchmg at the part. of ghe ‘coast dlrecr_cd, had come into the th- )

C of Forth, ‘where it was seized ;

3tio, The chargers; by claiming the cargo as their prap&ffy. Shcwcd they did ‘

notunderstaml the commpission to have been properly mplcmemaed

Answered tothe 15 defence ; Though, by special statyts, the goodsin questioh

- are, in certaip. cxrwmstdncgs, put exira sommorcium i this couptry, yet they are,
;ur:gmtmm, qf free commerce at Gottenburg, from whenoe they: were commission-
ed. The prQh:thOl'y @“wﬂaﬁﬂtﬁ of these statutes cap bays e farceat Gottenhutg,
or any place beyond the jurisdiction.ef the British Jegistatpre 3 persons residing in
2 country subject to. dnfirem laws, are not presumed to kriow or attend to the
_various laws enactedin this country for regulating such matters ; nor are they
obhged to enquire, whather the purchasers are to entex tha. goods or not, ‘but, as

factars, must answer such commissions gs.are sent them. The i Bmxssmn of this .

~'actxon would not have the- effect of dlswuragmg smugghng 3 it would only
éhange the course of the trade, and throw the whole of it mto the hands of fo-

reigners, who would only deal for ready money. See Lord Bankton V. 1.p,
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41 3 § 16., and 27th November 1723, Commissioners of the Customs contra
Morison, No 75. - 9533 ; Walker contra Falconer, No 8o. p. 9543. - :
"Fo the 2d"; The goods were shlpped on board a Sweddish ship, bound to .

that part of the coast of Scotland where they were directed to be sent, though

the vessel was driven, by stress of weather, into the Frith of Forth. - Foreign
factors, or merchants, are always understood to have fully implemented their
comumission, so soon as they have Sblpped the goods commlssmned agreeably to
the directions of their constituents ; ’ ;
And, as to the 3d defence; It was observed, that it was usual for the forexgn
merchant to claim the goods in the Court of Exchequei, in order, if possible,

' to save them from condemnatlon

“ Tre Lorbs repelled the reasons of suspensxon found the lcttegs orderly
proceeded, and expenses due.” " -

¢ B, - Fol Dic. v, 4. p 31. Fac Col. No 15. p 225,
1776, Feb’ruar_y 8. . - Dunecan égaimt Tromson.
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- Fwo pcrsons having been engaged in a smuggling adventure, the one granf--
ed bill to the other for the value of his share of the profits. The goods being

afterwards seized, the Lorps refused action for paymentof the bill. See Apa-
PENDIX. .
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17v9. February 26, M‘Lure and M'CREE against JOI:IN PAJ‘ERSON.’

A vesseL loaded with foreign brandy in small casks having come in to Clan- -
yard Bay, on the- coast of Galloway, Paterson, Jomtly with others, purchasec;.;
on board of the ship part of the cargo.—The casks' were brought on shore b ‘
the purchasers during night in boats hired by themselves, and were left-on th'z
coast among the rocks-until a convenient: opportumty should be got of carryin
them away. Inafew days after, the purchasers granted an obligatory: mesxvi .
to. Thomas. Ferguson proprietor of the goods, for the price. ‘

Part of these spmts were seized by the revenue officers;- ‘but the- remamder‘
came safe to the hands of the purchasers, who afterwards’ refused. payment of.
the price. —Ferguson indorsed to trustees the obligatory missive, and they -
brought an action upen it against the purchasers before the Admiral which. Wa);
carried into the Court of Session by advocation. The purchasers contmded'
that, at any rate, they were only liable for the pnce of what sBmts the had
mfocwcd but, separatim.. Y. Hags



