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“ money ;' -and Mr Clephan obtained a writ of extent againft Drummond’s'ef-.

fefts, but which produced nothing. In an action in the Court of Seffion, in~
volving the queftion of recourfe, Clephan pleaded, That holdng the bill not
for value, but only in fecurity, or as a depofit, he was not bound to firi&t nego-
tiation ; and that, befide, Groffet knew Drummond’s fituation all the time, and
had been verbally informed the bill had not been retired. -

. Grofle¥. pleaded, That the pradtice of remitting to the Rﬂcelver-General by
'brns of exchange, was ufual and legitimate ; and that Clephan had allowed the
bill to-lie over, in order to derive advantage by the intereft growing onit. . .

- Groflet dlEd dunng the dependence ;5 -and ‘his reprefentatlve was made a
party : \

.The CourT of SESSION fotmd that Clephan was not hable for the amount of
Drummond’s bill
. ¥yth March 1763, “ OkperRED and Apjupcep, That the interlocutors complam-
ed.of 1n the faid appeal be, and the fame are, hereby reverfed; and it is further-
drdered, that the refpondent:is liable to the appellant, as reprefentatlve of his’
father deceafed, for the fum of L.205: 6s. loft by the .infolvency of James
Dfmmmcmd: the dcceptor of the 'bill of exchdnge in queﬁmn in this caufe, but
is not lidble to-any intereft ‘on account thereof.” .. - e »

For the Appe’nant, C. Xorky Al. Wedakrburu ~ " For the Refpondent, Zhas: Ml/ltr, AL Farmtcr
Fol Dze V. 3. p 89 Appealed Ca;e.r in Advocater Lzbmry

1764 No‘vember 14, _* STEVENSON agam.rt STEWART and Leax.

. - A BILL was found regularly proteﬁed n London, though the notary was not.

prefent. His clerk prefented the bill for payment, and retarned with the an-
fwer to his mafter ; who extended the proteft at home; and inferted the names:
of two witnefles as being prefent ; this being according to the form and prac-

tice of London. See The partlculars, No 103 p. 1. 518;; oo
: o Kl .ch v. 3. p 90.

1766 _‘7unn7 o
Mes$ks Cuarres and RoserT Farrs, Merchants in Dunbar, €hargers, against:
ALEXANDER Pommmmn of Fulwood Merchant mi Glafgow, Sufpcnfdcr

TEN pieces of Madelra wine, the. property of Mr Porterﬁel‘d were, at Charles-
town South Carolina, fhipped on board the Black Prince, a fhip of the Meflis.
Falls,-bound to  Dunbar, and configned to the- care -of the: Meffis., Falls.. The
veflel arrnzed at Dunbar 1ft April 1764, which the Meflis. Falls, by a-letter of 3d,
April,: notlﬁed to Mr Porterfield, and’ defired to know to whom :they fhoul,d ap-,
ply, ati Edmbmgh for payment of the frexght, duty,, and other charges, of the

But the cafe went to appeal ; and the HousE of Lorbs,.
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extem of which,. they fard they would, in a few poi’cs fend Mr Porterfield a

note,

- On the 24th April, the Meffrs Fal]s txafxfmfcted to Mr Porterﬁeld an account
of the duty, freight, and charges amouniting to L. 129 : 1 : 0 Sterling ; and added,
¢ For which you will fend us, in courfe, an order on Edinburgh, as you know
¢ the duties are money down.’

Mr Porterfield, on’the 3d May, tranfmxtted to the Meflis Falls, a bifl, dated
2d May, drawn by Thomas Johnfton, merchant in Glalgow, on William Borth-'
wick, merchant in Edinburgh, for L. 129 : 3s. Sterling, payable ‘three days after
fight, to Mr Porterfield, or order, bearing value received, and indorfed by Mr
Porterfield to the Meflrs Falls, who, on the 7th May, acknowledged receipt of
the bill, which they {ent to Mr Borthwick, the pexfon drawn on, te be accepted
-and returned to them. ‘

Mr Borthwick happened not te be in town at the time Meflrs Falls letter, with
the bill, reached Edinburgh ; but his clerk wrote Meffrs Falls, 11th May, that
‘Mr Borthwick was foon expected home, when he fhould prcfem the bill, and
-doubted not but he would honour the fame.

Upon 26th May, the Meflis Falls fent a clerk *to Edmburgh to require Mr

‘Borthwick either to return or accept the ‘bill, when Mr Borthwick defired the
‘bill might be left with him a few days longer, when "he fhould either accept it,

-or return-t protefted for net-acceptance ; but the bill not being returned, Meflis

TFalls, on 5th June, again fent-a clerk, withorders either to get the bill accepted,
or to proteft it. Mr Borthwick delivered the bill to Meflts Falls clerk, witha

:proteft taken againft himfelf, on j1ft May, for not-acceptance, and againft. the
-drawer and indorfer for recourfe, &c. And, on 6th June, Meflis Falls clerk took
‘a new proteft, ‘rot only againft the drawer and indorfer, but againft Mr Borth-
_ wick for not-acceptance, and not payment, and damages, &c. on account of

‘keeping up the bill without acceptmg it, or returmng it W‘Lth a proteﬂ: for not-.

-acceptance.

Meflts Falls, on the 7th June, wrote Mr Pmtcrﬁeld acquamtmg him of what

‘had happened, and inclofing the bill, with the two protefls, and deﬁrmg to be
-reimburfed of their muney, in refpe& the draught had not been anfwered ; and,

on 14th June, Mr Porterfield returned the bill and protefts, and refufed payment,

-on account of the bills not being properly negotiated ; and, at fame time, inform-

ed Mefirs Falls, ‘that Johnfton, the drawer of the bill, had ftopt payment on the-
sth June. On receipt of that letter, Meflis Falls cauled regiftrate the proteft,
and charge Mr Porterfield for payment ; and fufpenfion being prefented, the

~queftion came before Lord Coalfton as Ordinary, Who took the caufe to repert to

#he Court. :

- Pleaded for the fufpender: The laws and pm&mu cf all mercantile nations,
require the moft exa® diligence in the regular negotiation of bills ; ‘they muft be
prefented guam primum for acceptance, and, ‘when due, .for payment ; and very
fatal cdnfequences may enfue from the {malleft negle® oz delay in the regular
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‘Begotiation of them. 1t @y, wn fome very particular cafes, happen, that acci-

dents occur, which muft prevent the taking of ti . le fteps of negetiation, which

are in-general required, and that without the holder of the bill being to blame ;
and, in fuch eafes, it would: be upjult he fhould forfeit his recourfe ; but, where

the delay proceeds from: his- own: negle& or fault, he muft anfwer for the confe« |

quences ; and; in this cale; the chargers have been grofsly negligent in the nego-
tiation. . Their entrufting the bill to Borthwick himfelf’; leaving it in his hands
for fuch a {pace of time; withioutinguiring whether he had accepted or not ; in~
dulging Hiim-in.a farther time-to deliberate ;. neglefting to inquire after that time
was elapfed ; the billitfelf fill.allowed to remain.in his hands, though protefted
by him-om:-the- 314t May ; mo proteft taken by the chargers till 6th June, the day.
aiter Johntone had faxled Ro. notice given the: fufpender of thefe proceedings
before 7:1:1 Jure, evince; - i the-firongeft manner, not only an undue- negotiation,
but even apegligence fiot common among men: of bufinefs . in, their own affairs ;.
and; fo fenfible were the chargers.of the imvegular negotiation of this bill; that, in
the inftrument of ‘protefl. taken: againft: Borthwick,: by them,. they fet forth the.
sregularity of &m procaedmgs, and protelt. agam&hm for damage, &c.. on. that.

account.. ;
It Bas been mgrued ﬁw tbe ohangm That t:liss hmmg -3 bnll payable three days

aftex fight , they. wene not bound to. peefent: it for ACCEPRARCE  GuaM Prmum ;-
and, in fupport of this argument, reference was made to two decifiens; Innes
contra Gordon,-yth February: 1735, No 138, p. 1562. ;:and. William: Andrew

contra Syme, 218t Novembor 759, No.152. p..1584. . Inithe firf of thefe
eafes, the delay of prefenting the bill was-very- finall ;. all that. could be. alleged
being; that, ¥ it had been tranfmitted for acoeptance, in oourfe of polt, it might

have been exigible four days before the-acceptar. broke ; whereas, by. negleQing:
a poft, the acoepter broke before-it was exigible: Inqthe other cafe of Syms, the -

delay of prefenting thie bill for acceptance: was. eccafioned: by. unavoidable accis

derits, the-porteur of the bill being' detained by coritrary. winds-on his paffage to-
Holland ; by which myeans the bill'could not be- prefented il about the.time the.
Dunlops of Rotterdam, on whom it was drawn, broke ;. which-is a very. different.
cafe from the prefent. Some latitude may be- allowed as to- prefenting bills at:

fight for acceptance ; but it is unpoﬁible to maintain that fuch bills are totally.

exeemed from the commen rules of negotiation; and, after being prefented for

acceptance, which alcertains the term of payment as precifely as if the bill had

been drawn payable at a day certain, it is abfurd to maintain:that the fame exact:

diligence is not requifite in the after-fteps of negotiation,. as- in the cafe of other.

bills ; this is a diftinGion no lawyer ever thought of, for which no reafon can be-

affigned, nor precedeﬁt produced..

Another defence. was maintained by the chargers that the bill in queffion
being indorfed to them; not for value inflantly received, or in solutum of what
the fufpender owed them, but in fecurity of a prior debt, for which, when paid,
the fulpender was to have credit, they were not bound to do diligence ; and, in

Na 158.
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fapport of this plea, reference was made to the decifion, William Alexander
‘contra Robert Cuming, No 150. p. 1582.- The fufpender has no occafion to
‘conteft the authority of that decifion, the circumftances of which were very dif-
‘ferent from what occur in this cafe ; and a fimilar queftion occurred in a puch
‘later cafe, between Murray and Grofet, No 156. p. 1 592.; where Groflet,
‘contending that no recourf{e was competent againft him, in refpe@ of the undue
‘negotiation of a bill tranfmitted by him to the receiver-general, who, on the

‘other hand, pleaded, as the chargers here de, that it was but a depofit or pledge
for a prior debt, to be credited when paid, and that an aflignee in fecurity was not
bound to diligence ; and though this Court, in February 1462, fuftained the
receiver-general’s defence, the judgment was,:in March 1763, reverfed upoit an

-appeal, and the receiver-general found liable for the contents of the bill; but, in

the prefent cafe, the bill was not indorfed to, or depofited with the chargers, as a
fecurity for a prior debt, but as an immediate remittance for replacing the money
deburfed by the chargers on the fufpender’s account, :

‘Answered for the chargers : Bills, when firft introduced, were always drawn
payable at a day certain ; fo that the drawer or indorfer had reafon to expect the
money to be paid, and-their obligation to be extinguithed at that precife day ;
and, if it was not fo, it was equitable that the holder of the bill fhould be obliged
to take a proteft, and give due notice to the indorfer or drawer, to enable them
to take the proper fteps for their relief. But bills are fometimes intended for
the conveniency of the perfon to whom they are indorfed or made payable, who
being uncertain of the time he can demaujd»acc.é:ptance o¥ payment, gets the bill
made payable at fight ; and fuch bills, are, in effe&®, no other than letters of cre.
dit, which the porteur may ufe fooner or later according to his conveniency ;
and, on this principle, the Court determined in the cafe mentioned above, 7th
February 1735, that bills drawn on fight did not require the fame negotiation
with bills payable on a certain day ; and {o was again determined, William. An-
drew contra Syme, 21ft November 1759. = In order to get free of the weight of
this decifion, the {ufpender argued, that, though the porteur had a difcretionary
power as to prefenting a bill on fight, yet, after it was prefented, he became
liable to the fame exact negotiation as is required in the cafe of bills payable on a -
day certain. But the chargers can fee no foundation for this diftin@ion, It
feems ftrange, that the porteur thould put himfelf in a worfe condition by pre-
fenting his bill, than if he had taken no ftep at all. If he could not forfeit his
recourfe by not prefenting it, neither can he do {o by lodging the bill fooner than
he needed to do. _

The negotiation of bills of every kind muft depend on circumfiances 5 where
an accident prevents exact negotiation, the creditor will not forfeit his recourfe,
The chargers tran(mitted the bill to Borthwick the very day they received it;
it was owing to the accident of his abfence, and their refiding at a diflance, that
they were fo long in getting his final anfwer. It is a common pradice to fend
bills to merchants on whom they are drawn, if the porteur does not refide in the
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fame place. The bill, by its nature, ‘did not lay them under any obligation for
ufing exad negotiation to fecure their recourfe, of which they cannot be depriv-
ed by the fupervening unexpected event of Johnfton the drawer’s bankruptey.
The negotiation ufed -would- have founded both the chargers and fufpender in.
recourfe upon Johnfton ; and, as the chargers-have been guilty of no lata culpa,
there is no ground in law for throwing the whole lofs occafioned by Johnfton's
bankruptcy upon them. : : ‘ Ce -
The: chargers accepted of this bill, not in payment, but in fecurity of the debt
due them by the fufpender; they were not to pafs it to his credit till it was actually
paid, and, as indorfees in fecurity, were not bound to exa® diligence; fo was
determined, Alexander contra Cuming, (mentioned above.) In the cafe of
Murray contra Groflet, founded on by the fufpender, many fpecialities occurred
upen which Groflet pleaded, to thow, that, in that circumftantiate cafe, the indor-
fee had taken the rifk of the bill entirely upon himfelf. IR
¢ Upon report of Lord Coalfton, and having advifed the informations given in.
¢ by each party, the Lorps found, that the chargers, Mefirs Charles and Robert:
¢ Fall, have no recourfe againft the fufpender, Mr Porterfield, for the contents of
¢ t}ié'bill charged on; and thgrefore {ufpend the letters simpliciter, and decern.’.
G. Fergusson. _ Fac. Col. No 109. p. 374,

: .

1773 Febrftaryn.- .. Joun FINLASON against JonN EwiNe.

.Ewgs,:me:chant in Aberdeen, having had fome:dcgl;ings with Stephen Bed--
fb:d{qf Birmingham, in Fa_bruary 1769 tran{mitted to him, in part payment, an
indgf)rfed,bill of L. 15 Sterling, dated at Aberdeen, February 18. 1469, bearing-
value rec@@yqé, and drawn by William Mitchell there,, upon Alexander Mitchell, .
merchant in London, payable to Ewen, or order, 35 days.after date. -« |

Ewen being fued before the Sheriff of Aberdeen; for payment- of Bedford’s
draught on him for L. 28 Sterling, indoxfed to Finlafon, he objected, that Bedford
had not given him credit for the above-mentioned bill of L..15; but the Sheriff
having over-ruled his defence, which Was, that the bill in queftion had not been
duly negotiated, and’ therefore Bedford had forfeited his reccurfe, Ewen brought
~ a fufpenfion.of the decree, on the fame ground, and pleaded, that, although the
bill was fent to Bedford in courfe of poft, he had neglected to prefent it for ac-
ceptance, till feven days after it became due, -viz.-April 21ft, when acceptance
was refufed ; and, even then, no proteft was taken ; nor was the dithonour noti-
fied fooner than feven days after the bill fell due, when Bedford wrote from Lon-.
don the following letter to Ewen : ¢ April 21. 1769." Sir, The bill on Alexander

No 158.

No 159.
To preferve
recourfe a-
gainft_an one-
rous indorfee,

on a bill paf.

fed by him,
in coutfe of
trade, the bill
muft be duly
negetiared,
whether the
drawer was
‘creditor or
not to the
perfon diawn

¢ Mitchell you fent me to Birmingham I'kept, as T was going to London, for ‘

« pocket.money ; but, to my.difappointment, when [.came, to prefent it, I .was

« told it would not be paid ; they had no effects, &c.; therefore I have returned

¢ it'; for which pleafe fend me another,’ &c. Ard, by this time, Alexander.
Vou. IV. ‘ 9 S ’ 2



