APPENDEX.

 PART I

BILL OF EXCHANGE,

1769. Deiember 19, GEORGE GRANT dgdimt DovaLp Caurxsuanks.

Low bemg indebted to Grant, procured the acceptance of Lieutenant Grant,
who again was' Low’s debtor, to a bill for part of the sum he > was due to Grant $
but instead of signing the bill himself as drawer, and then mdoxsmg itto Grant,
Low delivered the document the day -after he had. procured the acceptance to
Gmnt, who either then, ar some txme after, adhxbxted his name as; drawer.

,,,,,

Grant, a multxplepomdmg wais raxsed ‘and a competmon ensued between
Cruikshanks the arresting creditor” and Grant the holder of the bill. - The
Lord Ordinary: found, ¢ That as this bxll ‘was accepted as payable to Low, the
« intended drawer, Low’s giving that bill to George Grant his brother-in-law,
% that he might sign as drawer, was not a habile method of transmitting the
¢ contents to George, and- therefore ‘prefers Donaid Gruikshanks on his ar-
< restment.” - And to this mterlocutor; upon advising a petition and ‘answers,
* the Court adhered. .

: Lord Ordinary, Auchinkiki . = For Grant, ngk' o
. - Cletk, Pringle. = - For Crmkshhnka, Maslaurin. :
RE e Fac. Call. No. 10/; 2$
. . .“‘_ : 7
770, March10. -

‘Messrs. Mansrierp, HUNTER, &' Co. Merchants in Edmburgh ‘against
DonaLd MILmun, Merchant i Glasgcw

Uron the 15th November 1768, MeIlniun accepted a bill for £788 to

Ebenezer Macculloch & Co. payable 14 months after date. This bill was in-
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‘dorsed by Macculloch & Co. to Anderson & Davideon of Lendon, who again

indorsed it to Mansfield & Hunter ; 5 by whom it was dlscounted and the full
value paid to the prior ipdorsees.” ;
Upon the 18th January 1770, when the blll becamé due, it was protested

-against M’Ilmun the accepter for not payment, and against the drawers and in-

dorsers for recourse ; upon which M’Ilmun presented a bill of suspension;
wherein he stated, That he was under double distress, in so far as Macculloch

& Co. the drawers, having become bankrupt, a multitude of arrestments had

been used in his hands by their creditors; and in order that he might pay with
safety, he had executed a summons of multiplepoinding ; That although, where

.a bill was indorsed for ready money, the indorsee would be preferred to the
-arresters ; yet as it tmght be alleged in this case, that these indorsations were
_granted by the bankrupts in seeurity of former -debts, Within 60 days of bank-

ruptcy, which would be sufficient ground for setting them aside; and as the

“arresters might further say, and be able to prove, that the indorsations were in-
'tended in whole jor in part for behoof of the drawers, the suspender was
‘not in“séfety to pay’till the afresters had an opportunftﬁ( of inquiring into these
facts.

"t thelr dnswer, the chargers set forth, Thak «tHie’ b)ll 'had been’ indorsed to

Py .r’h‘em*for inittiediate’ yalde’; and that: they cOuld not’ therefore be- affected by

- any artéstments thar hid been’ used by the' creditots of- the' drawers. - All that
dould b Hotte was to'dscertain the onerosity 4nd faffiiéss ‘of the'indersations by

thelf oath’; and as they were “willing 'to depone that tiey ‘hid paid valug’ for
the il and thiat’it tyas ot inidorsed in security ‘of & formes debt, nor stood in
fhen" perscms m trust fon behoof of rhe ongmal drawer, th& suspensmn shouid
bé refuséd. ' et

The Lord Ordmary havmg passed the bilf the quesud:r ‘was brought before
the Court and the ‘interlocutor adhered ‘to. < The chargers réchimed ;  and
the pennon ‘having been- answered the point, as one’ ‘of very cons:derab!e im-
portance, ‘undeérwent the most deliberaté consxderatxon AL

« The ‘drcumstance which chxeﬂy weighed- ‘with their Lordshxps, to induce them
to pass the bill, was the bankruptcy ; and as the arresters mxght thereby have
an interest to object to the payment of this bill, and to cut it down altogethery
it was contrary to principle to decide upon their right when they were not in
the field, If they were in the field, they might perhaps be able to produce
evidence in writing that the bill was a trust, and that they would not make a
reference to the charger’s oath ; ‘both of which pleas, unless the bill was passed,

they would be deprived of. Though the interest of commerce was no doubt

to be regarded, it should be done sub mado, not when it struck against establish-
¢d rulés of Taw'; but if the charger’s argument was gone mto, it Would destroy
the diligence of arrestment altogether.

The judges for refusing the bill rested their. oplmon upon the bad effects the
contrary mode of procedure would have upon the interests of commerce; the
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 infringement that ‘would thereby ‘be made upon the nature “and privileges of
bills, without which trade could ‘not be carried on ; and ithe eitibar¥assment and
discouragement that would!'bé" gwen to the dlscoumuig of bills, a measure
equally expedient and necessary’ for these important purposes.

‘One of the Judges suggested the followmg expedient :* Wheén the sum in a
bill is arrested, that the suspension should be intimated o all’ concerned and
within a limited time- théreafrer, the Lord Ordinary on the ‘Bills" should ex-
amine the holders upon oath ‘on all pertinent interrogatories ; and if from them
it appeared that the bill had been indorsed for money mstantly paid, the sus-
pension should be refused ; if not, that it should be passed. -

The Court was almost equally divided’; but it was' carried to alter the for-
mer 1nterlocutor 5 so that the bill of suspension’ ‘was refused.’ o

Lord Ordmary, Hailes.” \ ‘For Mansfield & Co. Macguem
Clerk,,Tatt N For M’Ilmux‘l, Madaurm '

L Upon the 11th of December 1770 the same pomt occurred in a question
bethxt ‘Mansfield, Hu'lter, and Co. and William Douglas; when the Lords
‘were unammously of opxmon that the former decisidi should be adhered to.
‘No special mterlocutor, howe‘ver, to that i 1mport Was prohounced The qtes-
tion was remitted simpliciter to the Ordinary to'do : as 'he’should see cause; it

being understood that his Lordsi‘rrp was to take the oath of the charger as to

the onerosrty of the indorsationi’; and if that was propeﬂymstructed the bxll of

suspension was to be refused Y ey - :
I'or Mansﬁeld & Hunter, Macquem For Douglas, Madaurm A 'Clerk, Ro.r'.r T
R. H o - Tl , N .. Fac Call; rN" 31, /z 35k .

Tttt
LA

1777 February 27 e R TR R T
Jon~ CooPER against WILLIAM CLARK, anid RoBER'I" M"LINTOCH agam.rt
James and JOHN Coorzgs and Joun ARTHUR

JOHN CooPER, in Millhill, apphed to Wlllxam Clark; baker in Renfrew for
the loan of £100. Sterhng Clarfc ¢ould hot advahce the menéy, Bt proposed to
indorse ‘2’ bl]l for that amount dué tow‘lﬁm by Wann atid Wa&%oh of Portglasgow.
To this Cooper at léngth agreed but does ot ai)p’ea?‘ to Rave' recéived theé
bill until the ‘term of payment -waspast.” Upon ‘the" Yth of! January 1774,
Cooper received from Clark Wann and’ Watson’s bill of £IOO ‘due upon the
19th December 1773 and of the same date he granted his.own bill conjointly
with his father Iames CooPer, and John Arthur at Boghall; for #£102. 10s: thus
inclyding the interest for six months,’ at ‘which time their bill was payable.
Wann and: Watson could not pay the amount of ‘%heu' bill, which was therefore
protested against them for not payment, and against Clark for recourse. Dili~
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