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curmes, but two separafe mnsacnons i wmlé, inthe presem, there wis but one

transaction, one debt, and one security. ¢t o bor e :
‘The. pursuers’ argument rested upon the supposition, that, previous to the

date of the bond, the defender was merely a personal cred;;or of Nisbet’s for:

this sum. But the reverse of thxs was the fact ;. for all the advances were ‘made

by Hart at his own risk, and upen a bill. or, not;: grapted by letget to. hun 5.and-
if Hart had failed previous to.the. gr:mtmg of the hemtqble segupty,ihe, and.
not Nisbet, would have been held 2sthe defender S, debtor. No mferense could:
be drawn from the narrative of tbe bond, ‘which bore that the money had been.

borrowed as at Martmmas Iast -}t was we'll ‘known, that. such narratwes oc-

curred every day in the course of busmess, always indeed when' money was .
borrowed -between terms; but it never was m;untamed ‘that this mode of tyans-.

acting ‘made suoh debts; ‘truly #ova' debita, 1o be regarded a§’ sgeunues ‘only

for prior debts. It was equallya mlstake to *say ‘theré was here an old debt.
and a newcreditor ; as in fuct both the debt: ah’d the Credltor were” new upon.

the 19th of January when the bond was granted. B :
1t was observed upon the Bench, That where meney was: advanced in con-

séquence of a communing, that-an’ hemable Security should be granted such -

bond was truly a nevum debitum, and did not ﬁll under the statute. .
“Fhe Lords accordingly adhéﬂ:d e

~ Lord Ordinary, Kmnzt -, . For Mapsﬁ&lé, &c. Macq:mx. .

’

o Clerk Ktrl]talrzcé. 4 f‘,.r;:;*; For Calms Sal. H. Dindas. .
R‘l“‘fﬁm e ' SRR Fac. Coli Nar . oo 202,

1771, July 16.

THoMAs MansoN, Writer in Edmburgh agmmt Joun Axcus, Merchant in .

Edmburgh.

ANGus had for- seve'ral years been engsged in different transactions with
Andrew Farquhar, in furnishing him with goods from his shop, and in dis-
counting and giving him cashy.on his swn acceptances, for-his bills. In the
course of these, Farquhar. had indorsed to .Angus two bills, one for £110,
accepted by Neil Campbell, and another for #£50, accepted ‘by John Austin.

Payment of these baving been demanded fromi. the accepters without effect,

Angus, upon the 5th January 1767, applied'to Farquhar; who offered to in-
.dorse him a bill for #£255, drawn by Thomas Johnston of Glasgow upan John-
ston and Smith in Edinburgh. - Farquhar and Angus went immediately-to the
house of Johnston and Smith, who demurred as to aceepting ox making pay-

mens of the bill unless they were allowed to retain a part of ‘the contents on .
account of a debt due by Farquhar. This matter was not then settled ; but.
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the bill was put into the hands of Angus ; who accordmgly granted to Farquhar
the following obligation and receipt : '
' < Edinburg/z, January 5, 17617.

« Received from Mr. Andrew Farquhara draught upon Messrs. Johnston
¢ and ‘Smith, payable one day after date, drawn by Thomas Johnston'in Glas-
¢ gow, value #£255 Stei'lmg ; as also another bill accepted by the said Thomas
¢ Johnston* for £180. 18s. Sterlmg, five months after date, which I oblige
‘ myself to deliver up to Mr. Farquhar upon his paying #£160 Sterling of
“ bills accepted by Messrs. Farquhar and Campbell; and the above bills T
“ promxse to deliver up to- the said Mr Farquhar upon his paying me the above
¢ sum.’

"Three days thereafter, the bill for #£2. 55 was- presented by Angus, was ac-

‘cepted by Johnston and :Smith, and the negociation closed by.Jehnston and

Smith placing #£160 to the credit of Angus’s account with them, and £95 to
that of Farquhar’s. Farquhar’s name was en the bill asindorsee ; but, in point
of fact, it was not positively ascertained whether that had been doné upon the
5th, when.the bill was delived over to Angus, or on the 8th, when the transac-

_tion was-settled with Johnston and Smith.

Farquhar became notourly bankrupt upon the 15th February 1767, being

- within less than 60 days ef the above transaction.

Previous thereto, Manson had granted a bill to Farquhar, dated 29th No-
vember 1766, for £85." *This bill was indorsed to Angus ; who having charg-
ed Manson for payment, he obtained a suspension, and at the same time brought

-a process of reduction, founding upon the above transaction ; and concluding,

that as Farquhar, upon the eve, and within 60 days of notour bankruptcy, had

-made a conveyance to Angus, in security of former contractions, such convey-
.ance fell to be reduced upon the act 1696, c. 5.

In support of his action, the pursuer pleaded : -
1mo,-If the bill was indorsed, there could be no doubt of the result: It fell

directly under-the terms of the statute ; and that such was the fact was clearly

shewn from a varlety of ¢ircumstances. The bill had Farquhar’s name on the
back ofit; and it was in proof, that the words, ¢ received the contents,”” had been
written by-Johnston and Smith’s clerk only very lately, when the draught was
recovered out of their hands; so that it must be-presumed to have been indors-
ed when first delivered-to-Angus.

This presumption was confirmed by a number of -circumstances. It was
acknowledged by Angus, that Farquhar had offered to indorse the bill to him ;

-and in every other transaction in which they-had been engaged, Farquhar’s

bills had. uniformly been conveyed to Angus by indorsation. Johnston and
Smith’s hesitating about accepting the draught rendered it the more necessary
that there should be an indorsation ; for as'their scruples might not have been

.
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got over, 5o  that- they might neither have acr:eptecii nor paid the draught at all
Angus’s security woud have depended upon his recourse against the drawer ;
which, without an indorsation from Farqubar, he could not have obtained.
The mode in which the transaction was settled proved the same thing ; as, un-
less Angus had been an onerous indorsee, he had no right to make a demand
for any part of the bill; nor would Johnston and Smith have put any part of
it to his credit -upon. other terms. Angus himself had acknowledged that
Farquhar’s name had been adhibited < either ia the shop of Johnston and
“ Smith, or immediately before going into the shop, in order to get payment;”’
which, qualified as it was, amounted to a sufficient admission that there was an
indorsation- prewous to the payment, and that Angus of course had presented
it indorsed.

From this-fact, if suﬁiaenﬂy established, the conclusxon was obvious. The
statute’ expressly annuiled all assignations ¢ or other deeds in favour of a cre-
ditor, either “ for his satisfaction or farther security.” .The indorsation of a
bill to a creditor was a deed done for his satisfaction or farther security: It
was a conveyance of a nomen debitoris as much as any commeon assignation ; ‘and
as such reducible according to the express terms of the statute. 2d February
1700, Durward contra Wilson, No, 191. p. 1119, 16th January 1713, Camp-
bell against Grahame, No. 192. p. 1120.

.2ds, Although there had been noactualindorsation, therewasin the present ques-
tion security granted tantamount thereto ; -which equally fell under the descrip-
tion of an wnfair-and partial preference, and was directly struck at by the statute.

An assignationto- a bond was a written conveyance to the debt, and an order.

to pay it to the-assignee: An indorsation to a bill was ef the same nature. But

if the same thingwas done rebus -ifisis et factis, where lay the difference, whe-.

ther a formal written conveyance was executed or not? Though the defénder
‘had truly declined to take a written indorsation, he took . what was equivalent.
He received the bill from his: debtor, and gave his receipt, specifying the pur-
- pose for which it was givens He carried the bill to the person on whom ‘it was
drawn ; and lest any scruple should be made for want of an-indorsation, the

creditor went along with him, wiva voce configmed his statement, and not only-

verbally ordered Johnston and Smith to pay it in the manner agreed en, but
. blank indorsed his name in token of his assent.
1f the defender therefore had not a real indorsation from the beginning, he
at any rate recovered .payment for his debt, with all the advantages that security
could have bestowed, To say that this was no conveyance in his favour, was
fraudem Yacere legi. Tt would have been putting itin his power to hold the bill
as'indorsed or not indorsed as best suited his purpose; for as the draught was
produced with his name upon it, and as he had the same benefit which would
have resulted from the most formal conveyance, the necessary consequence of
his doctrine was, that he might exther «call it an indorsed bill or not as he
should find- convement.

No. 7.
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P d
The scheme practised, in the present instance, was a complete device ; and if
effect was given to it, it would be opening a door to elude the act 1696, and
would be productive of the most dangerous consequences. Laws against fraud
ought to have their full effect. The bankrupt statutes had never received a
narrow construction, nor had protection been given to any species of device
which fell within their intendment. M¢Kenzie’s obs. Statute 1621. In the pre-

- sent case, indeed, no extension was necessary : The voucher of debt was given

to the creditor for the express purpose of enabling him to recover his payment :
‘That purpose was accomplished ; so that the whole transaction fell dn‘ectly un-
der the express terms and spirit of the enactment.

The defence stated, that the transaction called in question was a bana Jide
payment, and not struck at by the statute, was totally unfounded, both as to the
fact and conclusion. It was a question indeed of some difficulty, how far ac-
tual payment in cash to one creditor in preference to the rest, ought not to be
considered as within the intendment of the statute ; and accordingly, whenever
ready money payments on the eve of bankruptcy had been sustained, the rule of
law was, that they ought at least to be narrowly watched and strictly interpreted ;
27th January 1715, Forbes, No. 193, p. 1124. 4th February 1729, Eccles
against Creditors of Merchiston, No. 197. p. 1128. But whatever might be
admitted in cases directly of that nature, it was unquestionable, that the transfer. -
ring of securities, or delivering of effects, for the purpose of operating pay-
ment, stood upon a very different footing. A person on the eve of bankruptcy
was not allowed to put a hand to his effects, far less to his bonds and bills, so
as to give a preference to one creditor over another. If such medsures were
permitted, another palpable device would be sanctioned to elude the statute ;
and, in the present instance, no ready money payment had been made, but a
security merely granted to a much larger amount than the debt, from which in-
deed it was expected that payment would be obtained.

The defender’s argument, with regard to the impignoration of nomina debi-
torum, when applied to the present case, resolved into a mere verbal dispute,
and was in other respects inconclusive. Nomina debitorum, under which were
included bonds and bills, might he given security, or, according to the doctrine
of the civil law, might be impignorated without an absolute transference of the
right. Title deeds of estates had sometimes been impignorated, and effect
given to the transaction, 21st December 1626, Dundas against Strang, No.
35. p. 8854. and the decision, in the case of Milligan against Milligan,
in 1760, (not reported) established, that the impignoration of a bond
would have been effectual, provided there had been sufficient evidence of the
fact. The pursuer could not agree to the defender’s doctrine, that, notwith-
standing the impignoration of a nomen debitoris, the full right might be convey-
ed by voluntary assignation, or carried off by the legal diligence of creditors ;
so that, in the present case, the bill being still attachable by the diligence of
Farquhar’s creditors, no certain preference or security was created. For though
a right no doubt still remained in the person of Farquhar, it was a right sub-
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ject to the security which had-been constituted in favour of Angns ; and it was
impossible “that either voluntary conveyance or legal diligence.could carry out
of the person of Farquhar a better or more ample right thax he himself had at
the time. Stair, B. 1. T. 13, § 11.

* But it was perfectly immaterial, whether the present transaction was termed
a pledge or depositation, or received some other appellatxon‘ From the res
gesta, it was unquestionable that a security was intended ; that a security was
accordingly granted; in consequence of which the creditor de¢ farte operated his
payment : -And as the act 1696 admitted of no distinction with regard to the
precise denomimation of the security challenged, the partial preference created,

fell equally under: the words as under the spirit and mtendmeht of the enact-

ment.

The defender pleaded :

1mo, As the pursuer was insisting “for reduction of a particular transaction,
as falling under the retrospect of the act 1696, it was incumbent upon him, in
a complete manner, to prove the facts and circumstances on which his action
was founded. In this,however, he had totally failed ; for, so far from having
proved that the bill had been indorsed by Farquhar to the defender, there was,
so far as a negative was capable ‘of proof sufficient c1rcumstanual evidence that
no indorsation had been granted.

From the style of the receipt, it was evident that the bllls were only put into
the deferider’s hands to lie as u deposit ; as, instead of being obliged to account
to Farquhar for the surplus after his own pdyment, he.was expressly taken

bound to-re-deliver the bills theriselves ; ‘which was incongistent with the idei '

of there having ‘been an indorsation, and the defender thereby vested in the full
right to réceive payment. The name of Farquhar only was found ‘upon the
bill; but if the defender had been r,ruly the holder or indorsee, his name also
must necessarily have been indarsed on it when the contents were paid, If the
bill had been vested in the defender -by mdorsation, he would naturally have
gone with it directly to Johmston and Smith, either to get it accepted, or to
protest it, which would have-entitled him to recourse against the drawer ; but
when, instead of doing so, Farquhar always went alongst with him when pay-
ment of the bill was demanded, it could be owing to no other reason, than that
he was all along considered as the holder, and as the only person entitled to
uplift and discharge the contents.

2do, In order to bring a case within the enactment of the statute, it was in-
cumbent upon the pursuer of the reduction to shew that there had been a
-deed granted by the bankrupt, in favour of one of his creditors, either for his
satisfaction or farther security, in ‘preference to the rest. It was also obv10us,
that a-deed for satisfaction, or farther security, must mean such a right as in a
competition would entitle the receiver to be preferred to other creditors. Ac-
cording to the cir cumstances of the present question, no security of that nature
had been granted. ~ The nature of the subject did not admit of it; nor could it
be by delivery or depositation alone that a preference could be created.

No.- 7.
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No. 7. A bilk, which was nomen debitoris, was, in its own nature, an incorporeal right,
incapable of being transferred by actual delivery. In order therefore to trans-
fer a nomen debitoris either absolutely or in security, the law required that there
should be a written conveyance executed by the creditor, seither a disposition,
assignation, or indorsation, according to the nature of the debt. Till this was
done, the right inkaeret ossibus creditoris, and the delivery of the instrumentum
without the conveyance, was of no consequence. This being the rule of law,
the nature and tendency of the transaction challenged was eastly explained.
It amounted to nothing more than a depositation of the bill in the defender’s
hands, where the contents were as much affectable by the diligence of creditors
as if it had all along remained in Farquhar’s possession. No real lien therefore
was created in the defender’s favour, either on the bill itself or the contents,
which could have been available in a competition with: other creditors.; any one
of whom, upon getting right to the contents by arrestment ard furthcoming,
would have been entitled to force it out of his hands by legal process.

Written title-deeds, or instrumenta of every deseription, were merely an acces-
sory to the right which they served to vouch, and incapable of being transmit-
ted as a distinct subject of property, either absolutely or in-security of debt.
Tn a question which occurred upon the bankruptcy of Thomson and Tabor,
the opinion of the Court was, that the ifsa corpiora of bills, nothing having
been done to affect the contents, were not capable of being attached by arrest-
ment; and if they were not attachable as a separate subject by legal diligence,
it was equally clear that they could not be transferred, or a security created on
them by a voluntiry deed of the party. See No. 82. p. 756.

Such being the nature of nomina debitorum by the law of Scotland, the pur-
suer’s argument, upon the impignoration of such subjects, was entirely miscon-
ceived. The doctrine referred to was that of the Roman law, and was only ap-
plicable to what were properly moveable subjects, where the jus in re was truly
transferred ; but not to cases where, it being impossible that any real lien could
be created, the transaction might be a depositation or some such contract, but
could never amount to a pledge or right in security.

The enactment of the statute therefore could have no effect upon ‘the species
JSfacti now stated ; no security was granted which could be reduced ; no prefer.
ence was created which it was the object and intendment of the law to set aside;
and though the defender had thereafter received payment of his debt, his doing
so, provided it was accompanied with bone fides upon his part, was what the-
law did not prohibit. B , ~

8tio, 'The statute, with regard to actual payments made by the debtor to the
creditor upon the very eve of bankruptcy, was perfectly silent. These, for ob-
vious reasons, were not intended to fall within the retrospective operations of
the enactment ; and it had accordingly been frequently decided, that such tran-
sactions were as much excepted as if there had been a clause expressly saving
them. 'The question therefore came to be, Whether the transaction, in the
present instance, was not substantially a payment ?
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It point of fact, it was undeniable, that, at the time of the transaction chal-
lenged,‘ Farquhar was publicly carrying on trade in his-usual:weayy. and was
not rendered banktupe b moe éan- forty dips thercafier. . Iowas frthen cer-
tain, that, undef thiése circuniétances, the defender had received real and actual
payment of 2 debt justly due; and there was no evidence whatever that he was
then*‘privy to or Sy the" lb?d%vle&g&é?‘?ﬂs idebtor's appua&hmgzhmhup(cy
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\ A The cagse was appea‘led‘ 'ﬂie Hbusé}ol“’lsaréé (224 March-1'774) Or-
mmnn and ' Aprupc e, that the a peal'bé‘dqémzssed and that the interlogu-
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