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A rightof

gervitude over
a commonty,
not such an
interest as can
authorise a
division upon
the statute
1695, C. 38.
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I,I,:;,xhe process qf dmsxon of the commontg qf qugiangug,a;}d Whue;xdeng,
it was found that there were three different classes of rheriters, who.had an jn-
tevest, (No.16.p..2481.). . The:first and second of these. werg fonnd torhave
a; right, Io,f cgmmc\n property correspondmg Q.. theu- ,respective. lands; -and
wgm,lmglgd w2 share in the divisipn accordmg %o tbexr valued rent. The

nab mLhame a, pmt nght of pmpqr,ty, but a ngbt of m'qgusk mex:ely m terms

‘of their title:deeds 3 it Mmbhaweva,deCMQ, that the sharve tg. be set: off. to

the Duke of Hamilton was to he burdened with t these segvxtudes,,and ahat, the
feuars were to, be' continued i in possessmn, txll such tiqre. as shares should be set
off. to them sufﬁaennto answer:such. servuudes. I

heath.e case,xeturned to the Lord Qrdinary,, t}xepursue:s, who,)comp@ed

\thls third class, insisted that, acoordmg to, themtenloculor, .they were .ingitled

to have.the, commonty, allotted o thé Duke divided, And: shares. set off to. them
respectwely In order to denerm;na,the point, | hls Fordshjp made . avismndum
ta-the Caurt, with, these questions ;,. 17s,, Whether these feuars could . -oblige
t.he Duke of. Hamxhon to divide- that share of the. coxmnouallecated to him, sp
as.each person,. xm(ght have a share, apymprn#edrcorrespoqdmg torhis.servitude ?
ud,zdo; In case the. feuars. could forge such ﬁlms;op,, l;} what. rule it oug(h,t to

In,a m.empual, t.he pursuexs pleadedx : »

Thmndemand -was founded botl.an the womfs anispnw of the statute 1695'
Thah statyte authonsed the dmsmn of all commonties ;..and it was-suflicient to
constitute a.commonty, that the use of the subjgct wag commmion: .in-eensequence
of sexvitudes of ‘comman pasturage, ox] others: constituied ovet it il favotir-of
different persons, thoughthe property of. the. subject should - ‘belong to- otre.
As the statate had iexpressly-authqrised sughdivisionto-beithade+atthe instance
of those: baxing interest,. it necessmly followed, that- those! hahugra servivude,
which was- umquestionably an interest,. had-a title to comiped iz divisicnw of -the
common advantage, aad if this was fiot done; thé: Snbput must: TEMAI incits
present uncultivated state, to the loss of the country in gemeral)and: tthe par-
ticular i m]ury of the parties interested.

‘When it Was acﬁnowha-dged therefore, and dec1ded' tha.t the g pursuers had the
superficial use and possession of the subject in common, they were certainly in-
titled:to hawe'thas surface,, the subject of their right, divided, so that each'might
enjoy it severally, and under his own management. Such appeared to be the
intention of the statute; the words of which plainly imported, that such as had
rights of common property were to have a share set apart to them correspond-
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jingg i thieiy insebesty; aridshateuhas dad m@amm:wswhlwgh No.
weie to thave » shareiof tsacsurilce;iin Ol qumn o' scr-aph; dortdspunding
torithe inteoest e valweof whiel devitude. - Tlvese Bheci bl Thity, ader

the porviewand intendmentof tie stitate ; andathe greit USjadt ot v

was to prevent discord, and to encourage the 1mpm¥en1én§ of libcontry; its
salotary wfiects wouldibe gl Jedstrained, i sights) «tieel Whe precent, ivere

e amprehended. | The prédise gtiestion lind Been decertiitied; éammwm,

i Goorge Seawart: ugainwybmmxarﬁe,mo 34)9 p :th b

‘The Butie-of Plamileon pleaded s’ - iz s

There was sio, iin the preserie hnsunee, fhe %mee%!’zme proper parﬁcs
in the field v autherise a Mivigion dpon the extactmient GF e statiste 1605,
the linerlotator in Mo, 15, p. M4BT the Dike,’ a6 propiserdr; wis Found in-
sitled ‘to a hare inthe- Mn?tmeépenai o the v alied réiv BF seiéh ‘of whe
grounds holdingof hvi a5 tad dily 2 vighe mmeawmmm ynd
as ithére: were here bwo separsite indeperident iterests, 2 lihe bPpeoperry inithe
one; 9ad & 'servituifein ﬂm ‘ofhet, ‘there was siwch o cdﬁffaafsfﬁtemn ‘and %rer
sity of tithés; “that tidither by thé commmon law nor Wy §ahite drere thie Fetrirs
intitled to' déand' 5 divisioti. The dtatute 'V6BE 1edared bnky o thi divisionof
rights of common preperty | andas it assumed R thie #ifle of! division the Vale-
ation of the Fedpective propurtics, ‘it Was tite tbntuess “only o sisch shitusl
rights of the same nature that constituted a common proyerty 3 md xﬁ th'at éase
alone was there room for its applicationy, * o Lotin SR

As the nature and extent of -the pasties’ nghts to:the cammon, g);mmdg ‘was.
decidedly fixed; there mas nq*,pnwph! of law that could intitle those who had
- only a right of servitude to convert that servitude into a property, or to compel
the propﬁetor to abandon his right of property, and betake himself to-ah ifi-
ferior species of right.

These principles were not only founded on reason and justice, but had been:
acknowledged in various instances by the Court; in partlcular, 1st Feb, 1740,
Stewart of Tillycoultry, No. 8. p. 2469 ; - which" ‘Bore a'neat- te‘laﬁo‘n t6' t?le
present questlon

< On réport of 'the Tord President in absent:e of the Lord' Tustive:Clérk, -
¢ and havmg a&wsed the memorlals hine mde the Lérﬁs ﬁhd 'l*hat ‘Gﬁbeﬁ

<

& Hamiftcm s share in Sald commonty is burdened, ¢annot, upon the act 169%
< insist against the Duke for a division of said share”* * -

""In a reclaiming petmon. for the pursuers, it was argued :

““T'hat the present question was of particylar i xmportahce ‘fér if the jud’gmem
of ‘the Coutrt” was adhered to, the commonty ia question ‘miust remain in its
origmaf[ udicultivated state, to the great loss of those interested, as ‘well 15 t6'the
Toss of fhe country in general. I such was the law, it must be allowed to be
defective, and required an amendment But this case was not overlooked b}x
the statute : The great object of it was the general xmprovement of the country,.
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No. 3.
Objection,
that amilland
multures
making part
of the valua-
tion can have
no share of
the common-
ty, repelled.
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| .which sptitled,it.to the, most liberal constructions;.:and:mpon these principles it

fﬂPPeﬂWdJ ta haye been. the iatentiofilof the law, toauthorise the: division of all
«commonues,mssgssedby different (persons;:and. that'witheut distinction, whether
they had only;xights-of common property, or; where some; of those mterested
had enly. rights of servxtuﬂe. T T S VLN PP SRR
At the time of passing: ths:;statete,,the legtslature c@uld ot be xgnoram of
the-state of theicountry, and, that mast.of the capynpatias then in. contemplation
were burdened with,. sergltudes ;,/s0.that when it was meaat;tq provide a rémedy
against a national grievance, it could not be presumed that cqmmonties loaded
with ‘rxghts of servitude should be exempted from the general.rule, the reason
fgr awthons;gg a diyision. applymg to the one case, eq\;all.y as:to.the other. -

: Ta, gopsqwte 3 commenty. in,the pcceptation of law, it was sufficient that the
yse:of the, suby;ct was. common'; -and. as thestatute aptherised the divisioniof all

commenties, those :belonging to the King and, Royal. Burghs:alone- excepted
npne else were excluded 3 and hence those having . a common use, ory m the
aqs!;,spe_c,!ﬁ@a,n;omi thac i .m.tel‘eﬁt ) ,,Davxﬁsmbe;w;x,t thf’.ﬁﬁhﬁ?’!ﬂg .nghts‘ of com-
mon;property, and, those having only, rights. of servitude, had been, ajsthorised
by the Couxt.,81st Jan.. 1724, Hog,of Harcarse against Earl.of Home, Ng; 2
Pr: 2462, ,8d June. 1748, Sir. George Stewart : agamst Mackenzxe of Delvm,
NO. lQ.p 24‘76- VR DT ,;x,f s ey s

The petition was refused wuhout answers.. - oo

< Lo\'&xdf&ma{'y Jamee Cler‘l e ’ "For Laurie, &&.' Maégiwon; = :_‘ ) .
Sl Pl Bl »’ aneenb oy Fer the Dike of Hamxl‘tou, Nmrn '
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41N the process of division of the commonty of Balmacrughie, lt was ob]ected
t.o the clalm of Patrlck Small of Kindrogan, advocate, one of the propnetors of
;he harony, that the valued rent upon which he founded his claim to a propor-
tion of, the c,ommonty, was partly composed of the mlll of Pltkermuck which,
though valued in‘the cess-books, did not entitle h1m to any share of the com-
monty. The Lord Ordmary, “ in respect it appears from the pursuer Mr.
€ Small’s tltle-deeds, that he is vested in the town and lands of Milltown and
e P],fklermuck with the mill and mill-lands thereof, with multures, knaveship,
“'and sequels of the same, and other pertlnents thereln mentxoned and also
iz thh tlae rest ‘of the town and lands of Easter Pltkermuck ;, and that it is

« averred, anq not demed that he and his predecessors, being possessed of all

< these sub;ects, have regularly paid cess and public bure]ens on a valuation of



