No 102,

No 103.
£Llause in a
tack, that the
-tenant, at his
remaoval, shall
be paid the
expense of
inclosing,
is effectual
against a §in®
gular succes-
sor in the

Jand,

1730.

deposited some bonds and bills with the seller.

'PERSONAL axp TR ANSMISSIBLE.

10424 SkCT. 5.

_7’anuar_y 21. SINCLAIR against SOMERVELL,

“Uron a verhal bargam about lands, the purchaser in security of the price,

A creditor of the purchaser
having arrested these bonds and bills in the seller’s hands, and the bargain be-

ing thereafter completed in writ, it'was found, That the arrestment fell; and

that it did not convey the Jocus paemtmtza: to the creditor, which was compe-

tent to his debtor the purchaser, nor was it any medium zmpedzmcntum to hinder

-completmg the bargain. See APPENDIX,

- o : Fol. Dic.v. 3. p. 8.

’ i
1772, February's.  AwrButHNOT against Sir James Corqusou.
JaMes ARBUTHNOT, proprietor of the lands of Finairt, and others, let a parf of
these lands to John and Donald Frasers for iineteen yeats, from May 1751, by
a tack which contained the followmg clause : “ And it is hereby declared, that,
in case the said John and Donald Frasers, and their foresaids, shall think pro-
per to inclose any of the grounds of the saids lands with suﬁiment country.

dykes, they shall, at their removal, upon leaving them sufficient, be paid a com-
;pnsed price for the same, not exceedmg one year’s rent.”

- James Arbuthnot was succeeded in the estate of Finart by his brother Ro-

Jbert ; and, in consequence of a destination mad¢ by him, upon his decease, the
.succession .was taken up by Mr John Arbuthnet, then an infant. But it was
" afteswards judged expedient'to bring the lands to a judicious sale before the
.Court of Session, and, in 1763, the estate was sold by authority of the Court,
when Sir James Colquhoun became purchaser.

In 14635, an action was brought at the 1nstaﬁcc of John and Donald Frasers

-against Mr John_ Arbuthnot and his administrator in law, concluding, inter alia,
- -that Mr ]ohn Arbuthnot should be obhged to pay them a year's-rent, being

L. 24 Sterling, which, by the above recited clause in their tack, they were en-

titled to lay out in bmldmg ‘country-dykes round- their farta ; but the Court,

by an interlocutor, 14th July 1469, “ Assvilzied hoc statu from the claim, in

Tespect that, by the tack libelled, the obligation on' the master to refund such |

expense to the tenant is not prestable until the removal of the tenant ; reserv-
ing always action to the ‘pursueérs, or their representatives, agaanst the defender

~ John Arbuthnot, and his representatives, for the expense of such dykes, to the

amount of L. 24 Steiling, in case such expense shall not be allowed by Sir
James Colquhoun, or the ptopiietor of the lands of Finart for the time, at’the
determination of the said tack; and reserving te the sald John Arbuthnot and

~ his representatives, their defences, as accords.’
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Upen the determmatxon of the tack Frasers msxsted in theu' claxm against
Arbuthnot, who called Sir James Colquhoun in an action, concludmg that he

should be decerned to relieve him of the Frasers’ demand and of the expensé :
~ he might incur in defending the same ; and the processes having been con--.

‘ 30med the Lokp OrpiNary, on the 3d July 1771, pronounced this interlocu-
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tor: * Finds the said fohn Arbuthnot }iable in payment to the said John and. -

Donald Frasers of the sum of L 43 ¢ 128. Sterling, -with .interest of the same,

 from the term of Lammas 1771, as the value of the dykes, according to the

‘comprisement of the birlieman, in process; and agmmt ‘which no-objection is -

~ offered, and decerns : But; in respcct that there is_no obligation in the tack to

puild the dykes; that the obligation to pay a sum not ‘exceeding L. 24, for the
-dykes, when built, ~depended upon an_uncertain event, and that it makes not
mention of assignces, the Lorb ORDINARY assoﬂzxes Sir-James Colquho-un and -

decems ‘And, by a subsequem interlocutor, November 28th 1471, “ In res-

peet that the clause in question, akheugh contained in the contract of tack, is:
_an obligation distinct from the centract.of tack, and for the reasons contained
in-the former interlocuter, refused a representatxon fer Arbuthnot and adhered’

40 his former interlocutor. » w

- Upon a reclalmmg petition, and ARIWeTS, the Court hdld that thxs clause was-
effectual agdinst a singular suocessor in the lands, {netmthst&ndmg of the de-
eision, Deceniber 17. 1960, M'Dowalof Glen com!m M‘Eowal of Logle voce”

Tack, cited for the defender) and therefore,.

“ Tue Lorps shtered the Lorp. QRNNARY 5 mte»rloeutor and found er Jamegw

Colguhoun liable in payment.”

Aﬂp j‘dw Dayglas. . - 7 Ak _‘}'m: Colguboun '
Fal Dic. v. 4. . 75 Fac. Col No4 p. 5,

1 787 J'I:bruary 3 /
Ma_]or WILLIAM MaxwerL N MORISON agazn.rt Davin PATULLO, and Captaxm
: : Eavgp I,MRD R

By a lease of la,nds grgntcd by MaJor MaxwelI-Morlsox;to P,amlla, the Ial;tar
hecame bound to qrect on the lands.a house of certain prescyibed dimensiops;
for which it ‘was stipulated, .on the other hand, that he should have an allow-
ance out of the rent of L. 503 a sum madeguate hew:vcr, to rt;hc walue of the
'bulldmg R

- Magar. Maxwell Mprxson sqld the lands to Gaptain. Lanrd whoge mtry tohem -

“was to be at Martinmas 1783, -and the rex;t due by-the tcnant forrcrapggg 33 was
nox gayable before thtsunday 4784 ; between thh two £§ﬂod$, ,the bml dv
gqg of the house was begun. amd completed. |
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