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two months after date. This bill being accepted, was indotfed by Wemyfs and
Son, and {ent by them to John Auld merchant'in Glafgow, who: tranfmxtted the
{fame as cafh to John Reynolds of London. '

- M‘Roberts the acceptor, having becomebankrupt, the bﬂl was, of date the
2 3d March 1472, duly protefted by Reynolds, who, én the fifth day thereafier,
viz. on 28th March 1772, retufued the bill on John Wemyﬁ; and Son the in-
dorfers, acquainting them of the difhonout.

Reynolds being refufed payment, brought an néhbn for recou:rfe againft the
drawer and indotfers. The plea ftated for the defenders was, that ne recoutfe
lay againft them, as the bill was a foreign bill, and no notice was fent of the dif-
honour till the fifth poft thereafter: ‘Fhat bills of extchange, drawn in Scotland,
and payable in England, or drawn in England, and payable in Scotland, are,
and always have been held, both in law and in bufiuefs, to be foreign bills, fub-
ject to their rules, and entitled to their privileges, o lefs than thofe drawn be-
tween Scotland, and any country lying beyond the feds, or belonging to another
fupreme power: That inland bills are oppofed to foreign ones ; and, as the form-
er are univerfally defcribed to be thofe ¢ which are both drawn and payable
¢ in Scotland; the latter are no lefs generally underftood to- mean, ¢ fuch as are

*¢ drawn in Scotland, and payable in another country ;- or drawn 'in another coun-
"¢ try, and payable in Scotland > Which definitions arve agréeable to the exprefs
words of ftatutes, to the unanimous opinions of lawyers, and to the eflablithed
practice, as well as ideas. of merchants, aft 1681, ¢. 20.; 1696, c. 36.; the
Englith ftatate, gno et tomo, Will. HL. c. 17.; Sir George M‘Kenzie’s Obferv.
on the' ftatute £681 ; Evfkine’s Inft. b. 3. tit. 2. § 35.—Pr. b. 3.tit. *. § 17,3
Blackﬁone, b. a.°c. 30.; and Cuningham’s Law of Bills of Exchange, § 4.
- "Fus Court pronounced- the following judgment: ¢ In refpedt that, by the
: praéﬁcé‘oﬁ merchants, not denied by the purfuer, the difhonour of bills drawn
from Scotland upon England, is in ule to be notified within three poits after the
difhonour; thereforé find, Fhat the difhonour of the bill in: queftion was not duly
notified, and that no resourfe lies thereupon fuftain the' defences ; affoilzie the
d,efﬂnders ; and decern.’ .

f A&. W. Nairn. ~Alt. Geo. Wallace. Clerk, T ait. -
o - Fdl, ch.-vsps_r,' Fac ColNoIo_;p.zS?o

1774. December 20.
TristLE Bang in Gla,fgﬂw against Huoc M‘KAY of - Bowmore in' Tay.

. M!Kay, a confiderable drover or degler in cattle, Who had, for a number of
years,. employed James. Campbell, fadler in- Glafgow, as his correfpondent and
banker, drew a bill for L. 50  Stetling. ypon the now deceafed John Gillies of
Douchra, dated 25th May, and payable tft December 1790, at the fhop of the
- % Phe reference is exaétly COPled from the original report. The Seflion Papers aré not in the’

Advocates’ Library,
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faid James Campbell; which Gillies accepted, and was, within a few days after
its date, tranfmitted by M‘Kay, but without an indorfation, to Campbell his cor-
re[pondent in Glafgow, who having applied to the Thiftle Bank to have this bill
difcounted, they did fo, and paid him the value in ready money, on his indorfing
it to. them. ,

Gillies the acceptor having died, leaving his affairs in. diforder, and’ Campbell’s
affairs having alfo gone into diforder, the Thiftle Bank, in harveft 1772, broughe
a procefs before this Court againft the reprefentatives.-of Gillies, as alfo againil
M‘Kay and Camphell, all conjunély and feverally, for payment of the contents
of faid bill, which"had been regularly protefted by the holders; in which a de-
cree was allowed to pafs, which was afterwards extracted, and a.charge of horn-~
ing given thereupon.. _ , L

M‘Kay obtained a fufpenfion of the charge ; and, at firlt, He maintained, that
diftrufting the acceptor’s circumftances, he never meant to indorfe this bill to
Mr Campbell, or to.be anfwerable for the value of it ;. but that he put it into
Campbell’s hands, merely in truft-or exchange, in.order that he might endeavour.
to get payment of it from the debtor., Hence he argued, that,. if the Thiftle
Bank thought fit to difcount the bill, on MrCampbell’s indorfing it to them, they
could.only claim their recourfe from him, but not from the defender.. In the
courfe of the debate, the defender gave different accounts of the terms on which:
he underflood that Campbell was to hold, and agreed to take this bill' without
an indorfatien, infinuating, that it was becaufe. Campbell-was alfo in bad circum.
{tances, and in the defender’s debt ; and that the purfuers, -again, were glad thus
to take it from:Campbell,. in-payment, gro tanto, of a debt which he owed them.
But, admitting that the circumftances occurring in this cafe- were equivalent to.
his having granted to Campbell an affignation to this bill, he argued that this
cannot {upply the want of an indorfation ; for that, if the defender. had only af-.
figned this bill to Campbell, the purfuers, deriving right to the bill from him,
muit have taken it fubject to the counter claims which the defender had againfi:
Mr Campbell; but that nothing but an actual indorfation can entitle. the. holder.
to recourfe, without being {ubje to fuch counter claims.. :

An inveftigation into facts having been made, and writings. recovered, by au.-.
thority of the Lord Ordinary, particularly a doqueted account between the de-
fender and Mr Campbell, of date 26th O&tober 1772, {fubfequent to the execu-
tion of the prefent fummons, thepur«fuersimis‘ted, That the circumftances of
the prefent cafe are fo clearly demonfiative of the defender’s intention to be
bound, as leave not the leaft room for a doubt.. Itis m .evidence, that Mt Camp-
bell, the defender’s ordinary correfpondent and factor, was in the daily practice of.
difcounting bills tranfntitted to him by the defender; that the bill in queftion
was tranfmitted within a few days after its date, and fix months before it became
payable. Im thefe cireumftances, when Mr Campbell brought this bill to the
purfuers to be difeounted, and aflured them that the-want of an indorfation by the
defender was a mere overfight, the purfuers had all the reafon in the world to he.
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- lieve- Hlm but wlﬁen, further "the defender is feen ackowledgmg, that-he' did
pit this mto Mr Campbe'ﬂ’s hatds! m order- that ‘he-might t convert it into ca(h
when, at an after clearing. of - ‘accounts with Mr Campbell thls ‘bilt'is ftated in
the doqueted account of date Ift june 1772, though not payable till 1t Decem-
ber; fo-that the defender takes credit for the fum of this bill, as fo much cafit
paid to Mr Campbell at the time of its being tranfmitted ; when, recently before

this tleararice, the defender is aprpnfed that cafh-had buen got for this bill, by~

dlfcountmg it with the purfuers, and that they had intented procefs againft him
for recourfe 3+ andwhen- he, ‘upon  this, takes credit for this bill from Mr Camp=

bell, and. allows a decree for-recotirfe to go againft himfelf at the inftance of the -
purfuers 3 it'is 1mpofﬁble from- all thefe circumftances; to draw -any concluﬁon, .,
other than-that the defender “was confcious that his condu®; with’ refpe@ to-this -
bill, was in all refpeéts equivalent to an- actual mc}orfatmn -and ‘that the purfuers :
had a juft'claim againft him. for recourfe.. At the fime’ time; the purfuers muft
. obferve; -that the diftinétion - ‘which-the defender -would: here - eftablifh, between !

the: effect of an-affignation and dn indorfation-of- afbﬂl 1 by no means well
fotnded in faw: They have: precifely the fame effe®; (vzde Erfkine;’ P; 43‘3 §
3173 No1o2. p: 1 5:5) -wherefore, the- admnﬁon made by the ‘defendeér, of the
o1rcumﬁances arifing in this cafe being -tantamount to an affignution of “this- Bill

by him to Mr Lampbell is all that the purfuers have occafion ta contend for, in .
order to eﬁabhfh their recourfe - agamﬁ the .defender. . And,. indeed, the defen- -
der’s error in this partlcular proceeds-from a mlfapprehenﬁ'on of the principles on -
which queftions of this kind fall to be decided... Fide Forbes on Bills of Excha,nge

P 23- and 24.; Cuningham on Bills of ¥xc hange P 26—103

Tue Court adhered to the Lord Ordinary’s interlocutor, which.* repelled the -

reafons.of . fufpenﬁcm, and found the letters ordetly proceeded, .
A&’.: w. Bf‘{l{“’; - AIt _7 Ba.rfwcl/ o Cle;k Ta;: e
R Fol ch. v, 3 2 90.. Fac Col. No ,145 9}378
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1773 7zine 21.. JAMES CouLTER agam.rt Ronmm: MARTW. L

A BILL was drawn by Robert Martln 20th. Decemben 14764, upon amz], aC~

cepted by George Kellar, for-L. 194 :17: 6,: payable to the drawer four srenths
after date. It was. indorfed for value by Martin,.to, Tf_zp}pas Johniton,. and-by-
him indarfed fot value to David Nifbet ; in whofe hands ¥ temained  when: it. be-
came due, 20th and 23d April 176 5. Kellar-the. acceptor: ‘having become po-»
tour bankrupt about- the middle of February, 17635, immediately thereafter, fled:
from. Scot]an& ;.and Mr Coulter havmg .come lately to, have right. to: this bxll, ass
creditor to David Nifbet, -
Ina queftion of ‘recourfe. between him- and ‘Martin, the- drawer arid mdex*fer

the latter objedfed to the due negotlatlon of the bill, in refpe& there was. 1o prooﬁ
of the notification of its dithonour. -
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