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singulis non debetur, nec quod universitas debet, singuli debent. L.%.§ 1. goad
cuijusq. universit.  And as to such of them as were Magistrates in 1749, and
were then charged, and are now present Magistrates, even though it should be
-admitted that execution could proceed against them, it could only be to com-

:pel them to make payment out of the funds of ‘the corporation as to which they

were already exonered by consigning the foresaid disposition ; and if more should
"be necessary, they were willing to comply with what the Lords should order ;

.and so far did they carry the argument, that even the subscribers of the bond

could only be liable to execution, to the effect to compel them to make pay-
‘ment out of the funds of the corporation.

‘But to this reasoning the Lorps had no regard ; and ¢ adhered to the Ordi-
nary’s interlocutor.’

The granters of the bond were liable by the special conception of it; and
the Magistrates charged were no less so by the public law, which empowers
Magistrates to bind their successors in oflice.  Fide Voet, ad dict. tit. quod. cujusq.
‘universit. ; and Faber in his Code, /ib. 4. tit. 7. Def 5.5 and so much our own
act 1693 supposes. It may be true, that succeeding Magistrates, -after they are
out of office, cannot be charged upon such bond granted by their predecessors
in office ; but the charge, once given to the Magistrates in office for the time,
«will not fall by their going out of office. ‘

Fol. Dic. w. 3. p. 141. Kilkerran, (CommontTy.) No 3. p. 132.

1774. August 6. James Liv¥ aggainst Davip Mopie and Others.

The above-named persons presented a bill of suspension of a charge of horn-
ing given them, in their respective characters of present and late Counsellors of
the burgh of Arbroath, at the instance of James Livy,to make payment to him
of the balance remaining due upon a bond granted by some of themselves, and
others, as Magistrates and Counsellors of said burgh; which bill, they insisted,
ought to be passed without caution, upon their lodging such conveyance of, or
security upon the town’s funds, as the Court should direct ; for ‘that, if they
should submit to find caution for the sum now charged for, they would be ex-
posed to the like distress for the whole of the town’s debts, at the instance of
the town’s other creditors, to an immense extent, and so much beyond what
they are capable to pay or give security for: And, in point of law, argued, Itis
the community itself who is the proper debtor, as itis only wirtute officii that the
Magistrates and Gounsellors grant bond for the money so borrowed, binding them
and ‘their successors in office, and it is in that character the creditor transacts
with them ; and, how soon their offices expire, they cease to be personally liable,
and the obligation transfers to their successors in office, as the representatives of
the community, further than as they, and every other person, as members of
that community, may be subsidiarie liable as so many individuals, after exhaust-



Ssctea. COMMUNITY. 2513

ing the commumty s propar. fonds: That it matters net -whether the bond, ot
other security, is granted by tlie then Magistrates, -or by their predecessars. in
office, were it ever so far back. It is the town’s proper debt, and ought to be
paid out of the town’s proper funds, and in subsidium by the inhabitents;
though, in order to come at these, as the diligence of Jaw zanst always be di-
rected against some person, the Magistrates for the time heing, as represeqting
the community, must be sued or :charged for payment; though the bond, was
granted by their pvedecessors in office ; for this plain. reasen, that the commu-
nity itself can only be'sued in the persons of the Magistrates and Council, its
representatives. But it will not thence follow, that these Magistrates can ei-

ther be. distressed in their persons, or have their private fartunes directly at- _

tached for payment of the town’s debts: To save them from which, was the

sole object of the present bill of suspension, without presnming to say in what

manner that relief should be given.

Livy, the charger, opposed the passing the bill without cautxon both upon
the specialities of the case, and likewise upon the general point of law; main-
taining, that it is established, by various decisions, that Magistrates are liable
to personal diligence for the-debts of the eommunity. But, independently
thereof, there were specialties in this case sufficient to exclude the suspenders
plea.

" 1st, That, in the transaction between him and them, the rules prescribed by
the statute 1693 had not been- observed ; to which it was answered, Whateyer
cla1m the body corporate may haYe to bg rcheve,d of ¢ any of the debts in which
the rales prescrlbed by. thc sxaxute 1693 have not been strictly comphed with,
when challenged by any ‘who have barne.the office of Provost, Bailie, or Dean
of Gu;ld ‘within. the. burgh;, @s -the-interest of the cr;:d;tpy is:not thereby af-
fected i m xhe emallest degnee aud as there is bere no guest;qn, as to the town’s
r;gh; of r;-;lLef agagnst the gt:anter gf the bonds tha.t cu;cumstapce cannot have
the least influence ypan the question pow. at issue... I;isﬁthe c:ommumty 1tse1f
who g;the] Proper debtor ; and if that c,laun of xellef shall ever. come to be the
subgcct of iquestion, the -suspenders will be ~under. mo, rdliﬁc;ultry to iake it ap-
pear, that the contents of this ,bond Were. truly apphedfox the nece,ssa,ry uses of
‘the buargh. i q
Thc ;ggand ﬁggga,uy qrged was, Thesesspspenders, Whose pa,rty compose ths

majomy of the Cowncil of . the town, apd, contrary to ifs, set, have been’ in of-
ﬁc@ Abont gwenty yeans successtvely,. botrowed. the chargers .money at a time

wherr they. knew- the .community, for whose bel;oaf tbgy wgre borrowmg, wag
altogether | 1nsolvent Thls was such a fraudulent and 1mpr0per - conduct, as to

bar theni fromi- obtalmng “the mdulgence rhey” now claiiy, ‘were® they otherwise
welt fdunded. in demanding it/ i-¥7de Bankton, b.~4. tit. 1g9. § 2.

Upon the general point, the following authorities were mutually referred to
on both sides : Durie, p. 97. 15th January 1624, Laird of Drumlanrig, No
13. p- 2559.; Honeyman against Town of Dysart, Sir Pat. Home, MS.
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January 1685, No 14. p. 2510.; Lawson against Simson, &c. February 1686,
No 15. p. 2510.; Bowie against Wilson and other inhabitants of Culross, 4th
¥ebruary 16935, Fountainhall, v. 1. p. 667. No 16, p. 2511.; and, for the charg-
er separately, Town of Aberdeen against Lesk, &c. 11th January 1678, No 16.
p. 1866. Bankton, b. 4. tit. 19. § 2.

Observed on the Bench, Where a bond is granted by Magistrates for the com-
munity, it is the community that, in such a case, is bound ; and the Magis-
trates for the time being are charged, in which case they suspend the charge,
on making over the funds of the community, for they are not personally bound.
‘The charge of fraud, which is another ground insisted on, will not do in the
present shape, but by an ordinary action agalnst them as individuals ; there-
fore the bill ought to be passed simply:

¢ Which the Court accordingly found.”

Act. Elphingstone. " Alt. Dean of Faculty. Cleri, Can;plzc//.'
Fol. Dic. v. 3. p. 141, Fac. Col. No 133. p. 353.

1779. November 18,
Joux AnpersoN against Tromas Mortox and GEORGE. ALEXANDER.

Tur weavers of Portsburgh, which isthe burgh of the barony of Dalry, were
erected into a society, by a seal of cause from the Lord of the barony, and.are-
govemed by a deacon and boxmaster, who are chosen annually.

Anderson acquired right to a bond granted by the office-bearers of this com-
munity ; and, in an action for payment demanded a personal” decreet agamet
Morton and AIexander, their successors in office ;—who objected, That societies
not united into a body polmc by the Sovereign, not being propei- incorporations.
in the eye of law, theit managers could not ratione officit be liable, personally,
for monies borrowed by their predecessors inoffice’; and that the creditor in these-
monies could only attach the funds of the society in. their hands.as the servants
of the community ; Kames’ Elucidations, art. 54.

Tue CourT admitted the distinction between lawful societies and-i Incorpora-

tions properly so called ; and ¢ found, That no action lay egainst the present

office-bearers of this company or incerporation, for subjecting them personally,
or théir own proper effects, to the payment of the bond pursued om, but.only
for the special purpose of affecting the fundsof the company for the same.’

Reporter, Lord Gardenston. Act. Geo.'Ogilm':.A Al 75 Jfltr © Clerk,. Campbell..
Fol. Dic. v. 3. p. 141.  Fac. Col. No g1. p. 176.



