0585~ . PACTUM ILLICITUM. ~ Secr. .

1775.  Fanuary 19. E SR
" Davip MaxwsziL of Cardiness, in his own name, and as Attorney for the
Revesend Mr WiLriam TromsoN, against Joun Earl of GALLOWAY and

; \ amEs GoRDON of Balme : .

No 108. J & : . ,
What decmied - , . T P -
a simoniacal I~ the year 1,69, the parish of Anwith, in the stewartry of Kirkcudbright,
terning apre.  having become vacant, Mr Maxwell of Cardiness, the patron, intended pre-

svcaxvc;antéon toa  senting Mr Thomson, then minister of the presbyterian meetmg at Workmﬂ'

church, ton, in Cumberland. : »

‘ ‘James Gordon of Balmeg had a son, VV:lham, then a probationer, whom he
was desirous of having settled, as a parish minister ; and, having a pohncal
connection with the late Earl of Galloway, he applied for and obtained his in«
terest to' promote this plan for his son. And Mr Maxwell the patron, though
unacquainted with Balmeg, w1I1mg to oblige Lord Galloway, agreed.to give
the presentation to Mr Gordon, upon his Lordshlp s, application, and offered ta
- grant an obligation to pay Mr Thomson, whose English cure did not produce
above L. 20 Stcrlmg yequy, an equwalent to the difference of the profits of
these two cures, until Mr Thomson should be better provided.-

Matters being thus settled, the late Earl of Galloway wrote and delivered to
"Mr Maxwell a letter of the following tenor: * Gdlloway-house 1st September
‘ 1769. Sir, As I am anxious to have Mr Wllham Gordon of Balmeg settled
¢ in the parish and kirk of Anwith, of which you are patrom; at the same
¢ time, T am perfectly sensible of your inclinations to serve Mr Gordoh; and
¢ oblige me; yet, as you wish to do a friendship for Mr William Thomson, minis-
‘ ter of the Presbyterian mee,ting at Workington in Cumberland, I promise
¢ that, upon your settling Mr Gordon in- thé parish and kirk of Anwith, to pay
¢ to Mr Thomdon the sum of L. 20 Sterling yearly during all the days of his
¢ life, or until he is provided in a parish and kirk in Scotland ; and, if he re-
*'fuses.to accept of a presentation, to have the same effect as if he had been
+ settled ; and this annuity to continue duung Mr . William Gordon’s life, and
¢ his bemg continued in the possessxon of the parish and kirk of Anwith. Bat
* in the events, either of Mr Thomson’s not accepting of a presentation, or
* death, or being otherwise provided, or of Mr Gordon’s removal from Anwith,
¢ or his death, this obhgatxon to be void and null; the first haif year’s pay-
< ment of Mr Thomson’s anﬂuxty, 'to wit L. 10 to be payable when Mr Gor.
+ don is entitled to, and has a right to half a, year’s stipend, and so yearly and
‘ termly thereafter; and I farther promise, to grant an obhgatxon on stamped ‘

- ¢ paper, upon the above terms, when required.’ .

Of even date, Mr Gordon of Balmeg, being then also at Galloway-house,
wrote and delivered the following letter of relief.to the Earl : “Galloway-house,
-+ Sept. Ist 1769. My Lord, As-your Lardship has granted your obligation. to

Mr Mazwell of CL LdlBCSS, to pay to the Rev. Mr William Thomson Presb).,

~

°
o oy



Sect. 15, . pdcTUM LLcrtom. 9531'

_* terian minister in Workmgton Cumbelland the sum of L, 20 Sterlmg year-

' ¢ ly, upon Mr Maxwell’s settling my son William minister of Anwith, and that

e said L. 20 is to'be paid yearly and termly until Mr Thomson is prcsented to

‘¢ akirk in Scotland,.or otherwise provided in England, or till the event of Mr-
‘ Thomson’s death, or the event my son’s death, or his leaving the panyh of
* Anwith ; and as your Lardshtp has been so kind and friendly to me, to grant
"~ ¢ such obhgatlon entirely to serve me, 1 hereby oblige myself to free and re-

« lieve your Lordship of said oblxgatxon by paying you said L. 20 Sterlmg,
¢ yearly and termly, as above naxrated And I do' hereby oblige myself’ to

« grant your Lordship an obligation, on stampt - paper in terms of ‘the above,
¢ whenever your Lotdship thinks proper to demand it.>

Mr William Gordon was accordingly settled in the parish of Ammth pnor

‘to Whitsunday 1770 ; and Mr Thomson havmg granted a letter of attorney to

Mr Maxwell, of date 15th August 1570, empowering him .to uplift the fore-

" said annuity, he, in virtue thereof, received from the Earl, by the hands of

James Gordgn of Balmeg, one year's annmty, fallmg due at Whltsunday and
Mlchaelmas 1770, for which he gxanted a recelpt in 'ahe terms above men-

“tioned.
It appeared that, . some time. after the conclusxon of the transactlon, a letter
-was granted to Mr Maxwell by Mr Gordon of Balmcg, wrote after a scroll pre-

pared by the former, (but without date, ‘and the cause of granting whereof

was differently accounted for by the partles) in the followmg terms: ¢ Sir, As

¢ Lord Galloway granted an obhgatory missive letter to you, bearing date, at .
e Galloway-house Sept. ‘15t 1769, wherein his .Lordship obliged himself to pay

“ you, for behoof of the Rey, Mr William Thomson, minister of ‘the, Presby-

¢ terian meeting-house in Workington in Gumberland, L. 20. Sterling. duting
% his life, or till his Lordship procured him a presentation -to any parish church

¢ within Scotland ; providing always, that you presented and settled my son
¢ Mt W;lham Gordon as mlmeter of Anwith, as the said. mlsswe letter rnore

BEW

¢ fully ‘bears ; and, seeing you have fulfilled your ‘part of the obligation, by
¢ settling my son minister of Anwith,.it is but’ Jjust” and reasonable Mr Thora-
¢ sou should have his annuity regularly paid him ; and as I am satisfied that

¢ annuity should be regularly. paid, without giving my good friend Lord Gal_ '

¢ loway any trouble, I hereby empower you, in name of my'son, ‘to pay Mr

¢ Thomson his annuity of L. 20 Sterling yearly, out of the teinds payable upon
¢ your estate in \Anwith ;-and I hereby oblige myself, upon your producing Mr
¢ Thomson’s receipt for said sum of L.eo Sterling, to procure you my son’s
¢ discharge for the teinds payable out of the esta.tc equal or eﬁ“eumg to the

¢ foresaid sum of L. 20 Sterling yearly. 1am,” &c..
Balmeg having refused payment of ‘the second year’s. anmuty, Mr Maxwell

- had recourse to the Earl of Galloway, to accommodate whom, it is said, he had

{
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" agreed to the proposal, that he would accept of the annual payment for Mr

Thomson by the hands of Balmeg, but conditionally, that he should have re.
.course upon his Lordship when he ceased to be puanctual in his payments ; and
from him he received the following letter: ¢ Newton Stewart, August 21st
¢ 1772. Dear Sir, 1 expected to have had -the pleasure of meeting you here
¢ at the races, and te have talked to you fully in regard to- Balmeg’s refusing
«"to pay the apnuity that he and I bound ourselves to pay to you for Mr

"¢ Thomson’s behoof. 1 have had another communing with Balmeg, and he
~+ tells me plainly that he will never pay one farthing of it till he is compelled by

¢ a decreet. As that is the case, surely it is more just and reasonable thatyou in-
“ sist against him than against me, especially as he begun the payment with you,
¢ and you received one year’s annuity from him, and gave him a discharge for
¢ it, I am perfectly pleased that you give us both a summons upon our obkh-
"« gatory letters. -I shall make no defence, only so far as to fix the paymen-t.
¢ upon Balmeg, and relieve myself, which I think will be easily done, and be
¢-most obhglng to me ; and you will pardon me for refusmg to pay upon any -
¢ other terms. I remain, Dear Sir, &c.

Mr Maxwell in December 1742, brought the present action, foundmg upon

-the spectes fam above narrated, and particularly upon the Earl of Galloway’s
“holograph obhgatory missive, of. date Sept st 1769, above recited, and con-
~clpding against the Earl alone for payment of the two years’ annulty then due,

and for continuing the allowance agreed to be paid to Mr Thomson in time
‘coming, under the conditions in the above recited letter. Lord Galloway hav-
ing died during the -dependence of this suit, the action was wakened, and trans-
ferted against the present Earl his son, and ‘compearance was made in it for Mr
Gordon of Balmeg, who was admitted to be heard for his interest in this cause.
Lord Galloway likewise brought an action for relief against Balmeg, who, ac-
knowledging his being Tliable in such rehef lxkewwe undertook the defence of
Lord Galloway ; and ‘

Plcaded ; That the stipulation was simoniacal ; that, as such, it was reduci-
ble by the canon law, and by the municipal law of this kingdom, which, it
was maintained, had received and adopted the canon law so far as related to
simony, Ist act, ‘Parliament 1612 ; 5 as had also the Church of Scotland, by acts
of Assembly 1753 and 1759 And, in a case that lately occurired, apparently
more remote from simony than the present, because neither patron nor presen-
tee were privy to nor in the knowledge of the paction, the decision proceeded
on the principles of the canon law, adopted in the abbve acts by the General
Assembly, Steven contra Lyell and Others, 20th February 1759, No I07: p. 95478.

Answered ; That it was not a simoniacal paction; for that the patron had
not directly put money in his pocket, but only, by disposal of his patronage,
~had procured a comfortable subsistence to a poor friend; and relation of his fa-
mily ; and, adly, That the whole transaction was without authority, or the least



Srer. 13, PACTUM ILLI"ITUM~

knewledgc of the presentee, jand, therefore d fan: and honeurable transacuon,
~which the law would support.. .-~ . e :
Tus CourT pronounced: the followmg Judgment ‘

“ Tre Lorps find, that the tiansactions within mentwned between the Earl:
of. Galloway and Mr Maxwell of Cardiness, and James Gordon of Balmeg, and.

also the subsequent transaction between the said Mr Maxwell and James Gor-

‘ don were all simoniacal pactlons, entered into 0d tnrpem cau}am, et contra bonos

958'3w-
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morey, and, therefore, that no action lies upon the oblxgatlons granted. relative

‘thereto : Dismiss this action, assollme and decern’; but, in respect of the ac-

cession of the said Messrs Maxwell and” Gordon to said transactions, ‘they fine

‘and amerciate Mr Maxwell in L. 30 Sterling, for the use of  the poor; and also-
- Mr Gordon in E. 60 Sterling, for the use of the poor ; which sum they decern:

to be paid to David Ross, elerk to this process, to be disposed of as the Court
shall think proper ; and declaré, that all execution - necessary shall pass at Mr
Ross’ instance, for recovery thereof.” ‘Fhereafter, :

James Gordon haying rec}axmed the Court, in consxderatlon of his - partlcu-'
lar circumstances sét forth i his petition; modlﬁed the . ﬁne formerly imposed.:

upon him to L. 30 Sterhng P

AU S

* Act. Walt. Camphel, Al Murray. - - Alt. Dav, ‘Daz,‘ymp/a Clerky Rore,
‘ - Fl. ch'v4p 25. Fac. ColN0150p94

1794. Fanaary 22. The Rev..Dr Bovp against The EARL' of GALLpW-AY.:

¢

In 17‘69,‘the Earl of Galloway, patron and titular of ‘the i)arish' of Penning--
hame, granted a bond of annuity for L. 25 to Dr Boyd, the minister,. Wthh he,

afterwards gave up on receiving L. 300 Sterling. -

Of the same date with the bond, the- minister granted a- missive to the Earl.

binding himself ¢ never to ask or sue for any augmentatxon of glebe or stfpend ’
The Doctor nevertheless, having brought- a process of augmentatlon, the
Earl, in bar of it, founded on the missive. -
- The Court, considering- the transactlon as pactum zllzcztum, repelled the ob-
}ECtIOD v ) ;
The Earl, in a reclalmmg petitiony : S ,
Pleaded 3+ A minister is the unlimited proprietor of his stipend. He may as-

~

sign it either gratuitously or for an onerous cause, during his- life, although he -
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An obligation
granted by a -
minister not
to brmg a
proceéss of

augmentation”

in considera-
tion of a sum
of money re- -

-ceived by .

‘him ' from the
patron, is not
bmdmg.

. should thereby render himself incapablé of supperting his rank. As therefqrea f

~an assignation from the pursuer, conveying to the Earl -his -whole 'étipeud,ion?'



