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A minister’s

bond to the

widow’sfund,
and his ar-
rears of taxes,
not deducted
from the
goodsin com-
munion, in an
accounting
with his
wife’s nearest
* of kin.
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]uHN“LzsLY of Drﬁmd’o‘l‘a, dbltgéd ‘Pl%dﬂ” y %bhd"éf‘ﬁrdﬁs bﬁ ‘to ma‘ke
payment t& hi: yotihger children of certéih ‘Pprovidiohs Iﬂ‘fei%?d irieﬁnbrré’d‘ ‘nd
particularly to his daug‘h{er Jean the Sundi "8F ‘,’,’E%ﬁb‘Stei‘hﬂg” lithe ‘ot half 1t
the first term'4fiér his' death, and the othér KilF 2t tHEheRd cafin 4fiér the‘&eath
of his wife Elizabéth Chalinérs:  Soth dfter "M “.eshs ' diathy “hil dadghter
Jean intermarribd. with’ ‘George Aiaeiércﬂhby, fitnister of ‘tHd" Gﬁsp‘él at ‘Aber-
deen, and- sii(;i‘dy afterthiy'vent  the abowmen‘troned bond was dxscharged
and assigiied; by Aberegbinby hsd Spouse to ‘Morisbrt of Bognde, who" *had
purchased the landsof Phumdsls! “1dnieonsideritioniof thitdkdvirbe and as-
signinent;. Bogrie phidoth M. Iabedersmby T.250; with litebeat tHef dk; and
at the same time>granted hisibond for the other i. 250 p:xyabléi;& Abercroti.
by, his heirs, exteutors, or dssigriaes,-at the- ﬁrst tetm hfter thé &eath%f Eh-
zabeth Chabmers; his-wife’s mother. © - = Do Ln

‘No contract «of marriage, or any settleiment: elther beforé of dﬁeﬂr t’he ‘ma-
riage, dook place betwixt Abercromby atid; his:spouss. - Bhe died - about two
yéars affer Heb-marriage, Wwitheut ‘making anyiwill; Bi- 0nl?y' a‘werbal: destina-
tion -of ‘her clothes, and tww legacies which she recommeénded to her husband’s
care. At her death she left a son about fourteen months old, who sus-
vived his mother only- 13 days. . Anaction was shortly afeerward ‘bljdug‘hé by
herjorothers James and George: Lestysy adhiér nearest:in kin, for‘theirsharé
of the effects in kemmuniond: The «defehder: was-at firstiassoitsied feom chat
part of: ‘the libek whichdeonicluded dor-paynipnt to ‘pursuerséfaishire of the
L.256 Bterlihg, . contairred in - Morisoniof ‘Bégnie’s bond: i “This interokitor,
howewér; the ‘Lord Ordinary (Covitigton) afterward alterad; and found: that
thé sum in this bond must be .added o the condescendenge: mf”{heﬁgoods in
communion. R PR P R R AT B

Agaipst the m;erlocutor, {ip‘dmg thag thls gum, and seyeral other arucles,
made part ‘of the goods in communion, the defender reclaimed to the whole
Court, and endeavoured to support his cause by the following arguments.

It was urged, in the first place, as a general point of law, that the defender’s
son havmg survived his mother; and the“whole effects of the mother being in
the possession of the father as administrator in law, they vested in the son
ifiso jure without confirmation, and therefgre now belonged to the defender as
his nearest in kin, to the exclusion of the pursuers as niearest in kin to ‘the
mother.

Possessmn of moveables, accordmg to a ng recewed Prmcxple of Iaw, trans-
mits the right to them Wlthout qecessxty of § se{vme as to helrshlp moveables, or
of confirmation as 6 othérs, 2d February 1610, Blackbiirn against’ Rxgg,
No. 29. p. 14384; M‘Whirter against Millar, 14th Nov. 1744, No. 38.
p. 14395, Baird against Greig, February 8d, 1747, No. 87. p. 14393; Brodie
against Stewart, 21st December 1757, No 91. p. 3912.
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.« Prom: s Jast | d écisiom rio qppegis. that- possession: atfained even by ¢ another

pesson:forbehgofidf thesmeadss in kin dfansenits the vight: fromdthe. deed. with
out comfirmation, and also that the effect of this extends not only to corfiora
ﬁbbt[imiz whith ade éafpa{*ﬁé of possessmn‘i'n e strictest ahd owdt: ﬂxredtisense of
the wm«d‘,« buk alds ’fo(ﬁémﬁﬁwdebﬁomm ‘of ‘whatevier sort: vmwma:ys be. il - o,
b "I% Jasts Proposition sdemns: indeed to - follow of equiseyfrom the general
prxhc:{ﬂe‘ that-any*oiteisubjeét oﬁexébutry being habdys(wmdud the nearest-af
kit ehe itlé bo thi Whole: tansmité. efcoursesn Ritisuisiaipoint: foti yarisy.it
hadvitiy beed ‘fifepea‘teﬂy deéided-that: eoifivmation of naltyepardcular subject,
howeéver: mﬁmg Vests the right to theswhold exetutry; auddhiéve sesms to. be
no differenée betwéen. eonﬁfmat'ien, and-any other method: of: vesung the title.
Thé gendial: nght: of Wi medrest in Kiiy id indefeasibles 4t canptvest incpart r
remain i bam defincti in: par't ‘and hgrieeif the.conpori imedilivkny trimmmis from
the deceased:t6this nearest in’kin’ by meﬁe;pasmwh ‘the wimalecright: marst: gb
slong with: thiem; $oa6 to' exclideldnore réiote successossifrom taking it up
_ afterward, - Debtors; it:is true, may insist on: partwuiar' debts being qonfim.
ed’ before they pay theny; but this, they may:do in:case:of @ single deht having
et eonfirmed, before which; thefsmg:le:cdnﬁmsumwnenerﬂueﬁes&wmlalﬂmm
vﬁ%&*the w‘hoie Tight Gfé'xeéﬁtry‘mtfhe ‘eiegfestief kinve ing o0l ot Doho i
I8teh is the general prinehblé; which, iF3well fovmdedy s decisive of the whale
qtrestion.  But supposing it to-be iotherwice still the idefender: would lz»e en.
titled to relief agaifst- ‘other points ‘determined by the: Lund:@rdmary ol
+'39#; ‘Morisosi’s bond is cledrly wvested i the defender 3. -and-being so. vested
zhe only questionig, whether it :is 1o -be considered! as swnicable .in: suchci
sense as to fall sub communione,or whether it be heritable ad hunc effectumi " Whege
a-safi of mioney is. rade payabiei atian’ ﬁnt:ertamfday; and which may: be.at a
great d-.stance,.such a suin s not to be: held as 'simply.. moweabls ‘evesn: he-
fo?e the term:of payment; 15th Janudry: 162%; Falconer:against. Beatm,
No: 34. p.-5465.- 'Prior tq the statute 1861, bonds bearing’ annual-rent ‘were
heritable even’in a question betwixt: heir and exeoutor:y and as na-alteration - was
witide wpon' the formen kuw; iy thei foresaidcstatistepatoto qrestivtis betwist Huse
band ‘a#id wife] the bond mbw in.question must-be lisld vobecheritibld ih such
a case a3 thie'present. . The discharge of fhesfomer bondiby: the. wife, and the
taking up ‘of this ‘bond' implace of it in-the yame of  the: twisband, ey @
t'ansferenee of the. propeérty. from her ‘toctishiet;hwstindx; Thoogh . this
might' "have: been'-revocableiias 8 slonatio inter vivintét wxskem duringicthe
subsistenee bf-‘the n}atnagel yet a8 ghe: eteecut»e& no révecaubn, t«he ecnvey..
ance becamie absolute by ber death, e
94, The'Leord: Ore}mar'y had found: byhasmterl‘ocutor, thatai bbnd by the deq
fender of #£30:to'the collector of the widow’s fund can be fo deduetion from
thé. goeds dn- commwmon I oppesitien o this” it ik eontended that
this debeaffects the fands-in eommuniern as- it-is- pa'yable not enly upon ‘the
death: of the incumbent, but upon his tritislation, deprivatien, or resignation,,
46 B
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and as payment of it is thus not necessarily suspended till the dissolution of
the marriage, but may in many cases happen to be maéex durmg the existence

ofit.
8d, The Ordmary had also found that no deductlon is to be made from the

goods in communion on account of the window tax falling due during the sub-
sistence of the marriage. Against this the defender argued, that though the
clergy of the Church of Scotland have obtained a temporary relief from this
tax, the collector being not made ,chargeable with the arrears.due by them,
while the ministers themselves are not at the same time discharged, yet the
burden thus still hangs over their head, and though no demand is made against
them, they are not altogether secure against such a demand. ; In such a situa-
tion the sum exigible as window tax during the subsistence of a marriage falls
to be considered as a debt affecting the goods in communion, being contracted
during the subsistence of the marriage, and never having yet been discharged.
Nor can the uncertainty whether these debts shall ever be demanded be of any
avail against this argument ; for it would be improper to make the defender
pay over the amount of this sum to the pursuer, and run the risque at the
same time of an eventual demand for a like sum at the instance of the public.

Pleaded for the pursuers, in answer to the general point, in so far as re-
spects the corfiora mobilium which were in the defender’s possession at the dissolu-
tion of the marriage : That question has already been given in favour of the
defender by an interlocutor of the Lord Ordinary. The present question,
therefore, respects only the nomina debitorum due to the defender at the dissolu-
tion of the marriage, and in that view none of the decisions quoted by him are
apphcable. \ : :

It is true, that where the'nearest in km apprehends the possession of the ifisa
corfora of the moveables belonging to the defunct, the necessity of confirma-
tion of these particular subjects is superseded. In the same manner, where
the debtors.of a defunct.make either an actyal payment to the nearest in kin,
or-come under an explicit obligation to Pays. confirmation is unnecessary as to
such débts. But the defender’s pléa carries: this matter. much farther, and
tends indeed to abolish confirmations altogether. . An ifiso jure transmission of
property is unknown in our law, and either the apprehension of the possession
of the subject itself is absolutely necessary, or a title must be made up by con-
firmation. Upon these principles it was. determined, that a decree dative in
favour of a nearest in kin vested no right whatever without confirmation ;
January 23, 1745, Carmichael against Carmichaels, No. 53. p. 14417 18th
February 1760, Susanna Ogilvie against His Majesty’s Advocate, No. 92.
p. 3916. And in no case whatever has it been found that the right was trans-
mitted nuda exisientia. Upon the supposition even that the defender had been
the nearest in kin to his own wife, and had died, he has yet had no such pos-
session as would be sufficient to transmit the right to his representatives.
Were the defender now to die, confirmation would be absolutely necessary to
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vest the right of the debts in question in his nearest of kin, unless they should
have obtairiéd payiment; ¢t bonds of . corroboration, or -other securities for the

debts due to them. And if so, it isimpossible that the wife’s right and interest .

in thése' fuomina can be held as vested in the person of her. infant son, so as to
transmit the right thereof to the'defender as the son’s nedrest in kin. |

A conﬁrmatlon of a nedrest int kin, however partial; must:havé the. effect to
Vest the whole right, as’the character ‘of heres in-mobilibus is thereby cOmpletely
estabhshed in the person-so’confirmed. But-apprehending the possession of
any part of the cor/wra mobilium, or receiving payment of - any particular debt,
can have no such effect. Such apprehension of possession , may: establish a
passive title, but carl'never vest-an active one. In the same manner a. Pprecept of
clare constat-with infeftment goes no farther than the pamcular subject in which
the heir is vested by the act of the superior. AN

" 1st, As to the first point maintained concerning Bogme § bond and laying

aside the general quesﬁon, it is understood as an established point, that a bond,
though' containing a stipulation of interest, is a subject simply moveable before
the term of payment of éither principal or interest ; nor can it vary the nature
of such rights, that the term of payment is either an uncertain day or a day at
a distant period. It has also been finally adjudged betwixt the parties, that the
bond of provision which was payable in the precise terrms with Bognie’s bond
belonged to the defender jure mariti as a sum 31mply moveable ; and the bond
therefore must thus at any rate be held as composing part of the goods in com-
munion. As to the argument that there was here a donation from the wife to

the husband, which became absolute by her death,—the husband’s getting pos-
session of the wife’s funds in the common course of administration, does by no

means vest these funds in himself; and though a wife should convey her
whole effects to the husband in the most express terms, yet that would not
hinder her or her representatives from claiming a share of such of her. fands
as were simply moveable at the dissolution of the marriage.

2d, Asto the bond to the collector of the widow’s fund, it is a bond bearing
interest, and upon which sundry years interest had been paid before the disso-
lution of the marriage. It is therefore an heritable debt, and in so far as con-
cerns the prmcxpal sum, cannot burden the wife’s interest in- the goods in com-
munion; nor is it of ‘any consequence whether the bond might have become
payable prlor to the dissolusion of the marriage ; for the real question is, what
was the nature of the debt when the marriage was dissolved.

3d, As to the window tax, these arrears are in their nature a debt simply
moveable; at any rate the pursuers are willing to find undoubted security to re-
lieve the deferder of a proportional part of these arvears, if ever he shall be cal-
led upon to pay them.

The Court pronounced a judgment, adhering to the whole mterlocutor of

the Lord Ordinary.
Lord Ordmary, Covington, Act. MQueen. Alt. Crosbie.

J. W.
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