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1776,  Noveniber 21 }
COLONEL James ST. Crair of ST CLAm, ‘Puarsuer, agamu‘sts JANE
ALEXANDER of RosEBANK, Defender. =

Ix the year 1728, William Sinclairthen of Roslin, feued out to Yaxley David-
son, merchant in Edmburgh a part of that estate, whlch was afterward called
Rosebank, Atthe penod when Mr. Davidson acquired right to this property,
there were three seats in the church of Lasswade, which belonged to the pro-
prietor of Roslin. Though no express right was by his disposition given to
. Mr. Davidson of any seat in that church, yet having obtained liberty from
Roslin to sit in one of these seats, he very soon after his purchase turned two
of the above mentjoned seats into one, 3nd fitted them up properly for the ac-
-commodation of himself and his family.. -

The lands of Rosebank were conveyed by Mr. ‘Davidson to one Captam
M¢Neill, who disponed them to Mr. Faitholm, from whom they were again
purchased by the deceast Provost Alexander, the defender’s father. Mr.
Fairholm had made some reparations upon the seat in question, and Provost
Alexander had all along used it as his exclusive property.

The defender Miss Alexander, consulermg this seat to be her exclusive
property, as part and pertinent of the lands ‘of Rosebank, she or her authors
having possessed it beyond the years of the long prescription, refused to admit
David Wilson, the tacksman of Roslin Inn, and his wife, to sit in the seat, and
at one time in particular shut the seat door against Mrs. Wilson. This dispute
. was made the foundation of a complaint before the Sheriff against Miss Alex-
ander; and Colonel St. Clair afterward brought an action of reduction and
improbation before the Court of Session, in which he also concluded to have
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it found and declared, that he had the only right to the foresaid seat in the

church of Lasswade. The Lord Covington Ordinary having taken the cause
to report upon informations,

Pleaded for the pursuer : The plea of prescription set up by the defender is
not relevant, it not being competent for any person to acquire by prescription
a right to a seat or part of an area of the church, to the effect of excluding a
considerable heritor in the parish from proper accommodation to him, his family
and tenants, in attending public worship. = Seats in churches are no doubt so
far a subject of commerce, that they may be transferred from one hand to
another ; but they are at the same time so far extra commercium, that they can-
not even by the act and deed of the proprietor, be applied to a different purpose
from what they were originally intended. Every heritor in a parish is entitled
to a seat in the church for the accommodation of himself and the possessors of
his estate. This is an inherent right, and the law reprobates every paction
tending to deprive him of it. For though an heritor may in some sense be
considered as proprietor of his seat in the church, as well as of his estate, yet
itis a property of that nature which is mseparable from his estate, so that he
cannot alienate his .estate, and reserve his seat in the church, or reserve his
estate, and alienate his seat. Were it otherwise, the whale area of the parish

church might belong to those who had not a furr of land in the parish, while

the heritors and their tenants were left destxtute of seats | in their own pansh
church.’ .

An hentor s mterest in the area of a church, as part and’ pertment of his pro-
perty, -passes to his successor in the lands, Bankton, B. 2. Tit. 8. § 192.
Ersk. B. 2. Tit. 6. § 11. In the nature of the thing they do not admit of ‘a
separatlon,-—and it would therefore be of 1o moment, although the *defender
and her authors should have possessed the wholeseat in question, exclusive of all
others, above the space of forty years; for this could never deprive the pur-
suer of that inherent right, which he as proprietor of theestate of Roslin' has,
to a just proportion of that part of the church area which belonged to that
estate.

There is mdeed a decmlon, January 15, 1697, L1thgow against Wilkie-
son, No. 16. p. 9637. in which the Court found, that seats in churches were
not inter res sanctas et religiosas, so as to be extra commercium, but were con-
veyable by infeftment, and affectable by creditors. Yet though those seats in
churches be thus transmissible by infeftment, and adjudgeable by creditors,
it does not hence follow that they can by conveyance or adjudication be separated
from the real property of the parish. And the Court in the case mentioned
had no occasion to determine this question, because they gave the seat to the
person who had a disposition to the lands. '

2d, It was contended also for the pursuer, that even supposing 2 seat in the
church to be a proper subject of the positive prescrlpnon, there was not here pos-
session sufficient to establish it: Or supposing that there was such possession,
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it was'mot  amexclusiveibut .a joint. possession along - with.the tepants. and pos-
sessors of the barony of ‘Reshin: . Nor is it of any moment, whether the pos-
session had by the defender’s authors, or that of the proprietors of Roslin, was
most extensive. For the pursuer-and his authors were not in acquirendo. The
px:operty of the seat;.at Jeast a joint property, was in them independent of pre-

scription ; and the possession; held by them,, however small, was sufficient to pre-

serve théir:right from fbeing dost by. the negative prescription.

- In.short, the utmost to whigh the defender can pretend is, that she shall have
such a proportion of the seats in this church, allotted to the barony of Roslin,
as:shall correspond to the valued rent of her property, compared to the valued

+ Fop.the defender pleaded -L,Sbe has no occasmn tocontrovert that the valued
rent is the proper make for. dividing among the heritors of a parish, a church
whigh:has never been legally.divided before ; and that any heritor who has a
}eas’portwn of the area of spich-a church. than his waluation would entitle him to,
may insist. for a division., But, after:a church has been legally divided, and
“gach. henterrhas got a pprgmn»gﬂ'gmng 1o, hns valuauon, there is nothmg to
hinder. him when he feus outa part of his Jands,-to give ! the feuera larger por-
fion: of:his area:in; the, c¢hurchiy than, what weql gorrespond tothe valuation of the
Jands feted was it dmded . Such, bargam is fairand ratmnal more especxally,
as wasthe;case when Rosebank was feued,slqge thefeuer resxded upon.theground
with a large family,while the heritor had no,gquse or family within the parish,
-Howthe heritor cauld, ﬁbmﬂﬂgamst his ewn. degdxqsugh a¢ase, is mconcelvable 3
ndricolda subsequent feuer challenge it ppen.the ground, that by the feu of his
landsrhe acquired by implicatibn a- rightto'a, _portion of the church eEemng to
-theivaliation of these lindsy and therefore he was entitled to. set aside the for-
mergrant of a séat.to thefirst: fever who-had; got more than his proportion.
Foras: the heritor, the comibon sinthipr, was. proprietor of the whole portion al-
Jottedsto his lands, he might paxcel.it out in such proportions as he inclined..

~That there'scan .be. ind'Heyy: howevex. small, ‘granted, without at the same
time virtudlly giving along with ita. propornon of the area of the church, does

:not-seegr.to be Mr. Erskine’s meanipg in the passage quoted from him by the

.pursuer ; - For that authof is;dnly; censidering; what rule ought to be followed in
dividirig: :alchirch of ‘which. there ;was formerly. no lggak division ; and the
decision Lithgow against Wilkieson, by no means gupports the idea that every
feu u:pphes a nght to a portxon of the area of the church eﬂ'emng to the lands
feued. .
As to the cases put, of an herxtor retaxnmg his seat after selling his Iands,
or selling his lands to one person, and his seat to another, these can rarely
happen. And the very extraordinary inconvenience of a church being alto-
gether in the hands of strangers, were it actually to happen, must be removed
by some extraordinary remedy.

NQ‘,} a'
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But such miceties: are altogether wnmm;suy to be. disoumskd: inc the present
question. ‘The defender is not a stranger in the pafish, but :an héritor; nor
Tsthe present question between her and the heritors i general, or aniother feuer
complaining that he has no seat, but between her and her prédecessor’s author,
'or, which is the same thmg, ‘his Successor, whois en&eavdurmgﬂto recal the gr:mt
‘or right which he cenferréd more than 40 yéars ago.’ *

2d, As to the possession, itis completely estkbl;éh?éﬂ'bythe proof led and
though no writing appears, yet it is evident that a right was granted by Mr.
Sinclair of Roslin to Mr. Davidson. At any rate, the constant unipterrup-
ted and exclusive possesslon of the defender and her authors, founds ‘a pra-
sumpitio furis et de jure, that a formal right was granted

The Court, 21st November 1776, pronbunced the following. mterlocutor
% Upon report of Lord Covington, the: Lords find, that: the defender. Miss
¢ Alexander qua proprxetrlx by progress of those parts of the lands. of
¢ Roslin, granted in feu by William St. Clair of Roslin, to the deceased Yax-
< ley Davidson, is entitled to a rateable Jpropomon of that spaee or area of
< the church of Lasswade, appropriated to -or-occupied by the possessors of

¢ the barony of Roslin, corresponding to the lands so acquired, and that the

« pursuer Colonel St. Clair, as now standmg in the right of the said barony, is

« entitled to the residue of the sa:d space or -area appropriated to the whole
“ barony : And find, that Miss ‘Alexander and her authors’ pessession of that
¢ double pew in the church- ofLasswade, which occupies about two thirds of the
¢ foresaid space or area: appropriated to the’ barony of Roslin, gives her ne fut-
% ther right either of property or passession than to a rateable. proportxo:m of her
¢ lands with the rest of the said barony; but in regard it does not ap-
< pear that there has been any regular division of the church,and that from the
< proof it appears that the said area or space in its former and present state, has
< been possessed in common by the’ defender Miss Alexander, and her au-
¢ thors and their servants, a’ﬁd’by» the others feuers, tenants,. and servants
¢ of the remaining part of the siid'barony, Find, that the same com-
¢ mon possession must be continued till such time as either a legal division of
¢ the whole church shall be obtained, or a subdivision between the pursuers
¢¢ and defender of that space or area appropriated to the whole barony, conform

© ¢ to their respective rights and interests therein, and remit to the Lord Ordi-

“ nary to proceed accordingly.”

Lord Ordinary, Covington. For Col, St. Clair, R. M’"Queen,' Jo. M<Kenzie. Claud
Boswell. Yor Miss Alexander, J. M<Laurin, W. Craig. M Kenwie, Clerk.
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