APPENDIX.

'PART 1.

MESSENG

1776, Jﬂ?y 19:
Ancmém.n GILCHMST, Mercb‘ant in Edmﬁurgh agmmt Jonwn SUTHERLAND
- et ef Wester.
JOHN RUSSELL, Messerf ei'iu Wick, repeatedly delayed to execute a capnon
sent to him at the'instafiee” of’M'essrs. ‘Archibaid Gii¢hrist and Company, against
Brook 'and Miller; terchiaiits it Wick;” nof:mthstaﬁdmg the’ most expess and

peremptory order for that purpcsé.  On aceount &f this gross neglect of duty,,‘

Messrs.: Archibald ‘ Gilchrist “and Company - brought an action agaxnst thls
messenger, and ‘Mr. Sutherland of Wester as’his’ ca‘utloner, concludmg against
them donjunctly and severally for the several sums, for payment of whu:h the
captionr had been raised. L S

The ‘Lord Auchinleck Ordmary, affer fullf*ﬁemng parties, pronounced |
(6th July 1775,) the following interlocutor: ¢ Havmg considered. the libel,
« letters of correspondence libetled on, and wl)at is above set fnrtb ﬁnds the
« defender, John Russell’ the messengér “liable fn’ ‘payment to the pursuers of
¢ the debt claimed by them as libelled in the first instance ;. but finds the other
¢ defender, John Sutherland, gua cautloner for him, :ub:zdlarze liable in payment
¢ thereof, and decerns ; 3 ﬁnds the pursuer entitled to expenses, and aﬁows an:
¢ account to be given in.”

Mr. Sutherland the cautioner reclaimed to the Court, upen these grounds,'

That the pursuer could not qualify any damage arising from the caption not

having been put in execution, as both Miller and Brook were fully in as good.

circumstances now, as they were at that time: That the diligence was im-

proper and ought not to have been executed ; it having been raised in the name

of Gllchrxst and Company as a body corporated or associated, long after the:
66 A

No. 1.

Particulars of
the case

No. 11,

p- 8892,
referred to.



No. 1.

2 | MESSENGER. [ArrENDIX, ParT L

dissolution of that Company; and as a civil, or a natural death must, ac-
cording to the principles of law, produce the same effect, this caption
must be as useless and inept, as dxhgence in the name of any individual be-
comes, after the death of the person in whose name it is raised. And the
Court has repeatedly found, that the death of the person who raised the diligence
puts an end to all further proceedings in virtue of that diligence ; 11th of June
1745, Stewart agamst Hay and Husband, No. 21. p. 834 ; and 2d December
1766, Stewart against Fogo, No, 42. p. 8136. where the Court, ¢ in res-

¢ pect it is admitted that Auchterlony died eight days before the poinding
¢ was executed, which dlhgence proceeded in Auchterlony s name, found that
¢ the said poinding was void,” &c. which decision gave rise to another one of
the same nature, Fogo and Galloway against Scott in 1669. In the answers
given in for the pursuer, it was stated, that he was not bound to qualify any
actual loss sustained, by the messenger not having done his duty. But the
presumpnon, that if the debtors had been x;np,rlsoned they would have paid the
debt, is a sufficient foundation for this action.

With regard to the objection that the diligence had not been regu-
lar, the messenger never pretended to make that an excuse for h;s; conduct,

~ nor ever was such an objection msmuategl until the cause had, come, intq Court:

But besides that, as the messenger’s oiﬁce 15 purely mlmsterlal he must execute
the diligence agreeably to the warrants sent to him, if ex facie it is regular.

- Because, | if the diligence is 1mprqpquy rajspd, it cannet burt him-but his employ-

ez~ Besides, g\;hen Qne of mpxe Pﬂﬁ@ps:wwgmw . from.a copantaership, or the

o company s dissolved, ﬂwer%hawsﬂsh? t: the debistakes very diligencs,

and every legal step for securing these) eb;s,.lpgurh . Mame -of -the company.
“This, is not oply, the, daily, practice_of, this country,. byt is.founded upon.the
well know,n Jmaxim in law, that an assigaee,may . either usediligence inhis own
name or, n that of his cedent. There .is. thg . greatest difference betwixt
dlhgence proceedmg in the name of a person deceasec},)m‘d ;h%pggsem case,
where the company and all the right they ever-had, still existgin the person of
Archlbald lechrxst. N

: The Lourt, ppon_ adenﬁg the petltlon for Mr Sutherland thh answers for

~Arch1bald le;hrxst, refused the pemtxon, and. adhered to. the Ordmary s inter-
,locutor. L : o

_ Lora Ora‘ nary, J{ﬂﬂl\ "“Act A. .E{{zhm:ton: o “Alit‘.”’b.-drm.'rlrahg.“ N
D. C.



