Agrenntk, Bartd] JURISDICTION, ¥
§5ahalfwbg1ndyised, Byt in sespeqt. the . objection of incompetency. was: never
5 pleadetlfar shasuspender ¢ill heapplied for asuspension, Find him, liableto the
. chargersinthe expstiaes incurred by them before the inferior court, and remit
$%.4d thd Lord Qrdmaxy soproceed accordingly.” And to thxs judgment they
{14sh:June 1776) unanimously adhered. ‘

Lord Reporter, C'omngton Act. G. Wallace.
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. : Duxs of - Géamx aga:mf Sm J.mns Gngm:.
- Taz Duke: of:Gnrdon brdught an action: hgamsl: Sn: James Grans, hentor of
asyperior: part of ithe river Spey, for contrhvention of the regulations enacted
in the] statdeesreparding taltion fishingy and: crav;ng that the court should or-
Aain‘obériaricd of them drilley patisdilety (110 e
I Phe ddferilé¥ contentét thavaythe law has unpbséd o penalty for tontra-
‘venifig these regulwtzoﬁif; dig'Chisreicasi finpost honie, land thatitds onfy com-
‘petent to site Tor dahrages's  Thiak “#ithoupli the Colirk had' interfered to etact
penalties in former instances, yet in the case of Carnegie against Scolty+80th
ene 1788, N ol 84.31:.1 735ﬁ;§ihezﬂecxsion of 1he Coutt of Sessmn had *been
révél'sea 2l D Lt Teinnsxs o) wuheaat be
- FheCourt helﬁ hat, the ren eveal of” 'theiﬁ}}udg‘lﬂeﬁt mithe cabe: of Seott had
proceeded in consequence ofa comproxmse, afll w1t was' ‘proper and Aneces-
sary'td’ eﬁf‘orce the reguleﬁens by ﬁenaR‘res, wmhzehey according did,
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WI},SIAM MOWAT f Gamh, agmmt JOHN BRUCE STEW ART of Semblster.
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THiE ,lands of Garth in bhetland are abOut 20 mlles dlstant from some 1sland§
or rocks. o, the )east s1de of Shetland ca]led the” Skerries, Near these islands
xsaxc,oqs;derable .ﬁsh,erx,.ogx accqunl: of | whlcfl their, shores and beaches are

qixentedhy she fishermen, The ﬁshers fand their boats, erect huts within séa-
mark, and cure and dry their fish. This they consider to be in confprmlty

with the pnv;leges of general ﬁshery conferred byv,statute 29 th Geo. 2d

Cap.. 2,15 :‘, v gl ;o
- Thet tcmntS; aggl ﬁsﬁ_e{@en belongmg to t,he estate of Garth had been’i{x‘use,

past the memory of nan, of exercising this erv; ege.

{or i

.....

1o The greatest; patt, o of t] ese {sles, or rocks Belonged to the sequesitt;‘a‘ted estate .

pf rG;r,hstab held in taék y Ml‘ Bruc'e Stewart. ; o1
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The Court
enacted pe-
nalties to en+
force the
statutable re-
gulatlons re-
specting sal-
mon fishing.

See No.
p. 7384.

98.

No. 4.

Competent to
sue in the '
Court of Ses-
sion, declaifa-
tor of the
right of fish-
ery conferred
by thestatute
29. Geo. 2.
Cap. 23. and
action of
damages for .
infringing

that right.



No. 4.

8 JURISDICTION. [ArrenDix, ParT I

In June 1771, these fishermen, to the number of 28, in five boats, who had
built huts, and were fishing as usual, were foreibly obstructed by the factor for
Mr. Bruce Stewart, who pulled down the huts, and obliged the men to desist.

The reason given for the obstruction was, that roads and foot paths had been
unwarrantably made by the fishermen through ground which was fit fér corn
and pasture.

On the other hand, it was contended, that no propnetor of ground in similar
situations, is entitled to prevent or interrupt the general liberty, which is com.
petent to all, of fishing on those coasts in terms of the statute.

Mowat of Garth filed informations in Exchequer against Bruce Stewart and
his factor, founding upon the following clause of the statute: ¢ And if any
¢ person or persons shall presume to demand or receive any dues, sums of
¢ money, or other consideration whatsoever, for the use of any. such ports, har-
¢ bours, or forelands, within the limits aforesaid, so made .use of for the:pur-

¢ poses aforesaid-; or shall presume to obstruct the fishérmen or-other persons
¢ employed in the taking, buying, or coring of fish,. in the use . of the same,
¢ every person so offending shall, for:every such, oEence, forfeit the sum of
¢ #100, to be recovered and levied in manner herein after directed,’ and which

 isdeclared to be actionable by bill or mformauon bgfare the Court of Exchequer in

Seotland. . ,

Subpcenas were obtamed against the defendants 5 but xt havmg been found
troublesome and expenswe to execute these in that country, because no proof
could be led in a cause in Exchequer without brmgmg the witnesses to Edin-
burgh, the term was allowed to elapse, - -

In the succeeding year, at the approach of the ﬁshmg season, apphcatnon was
made to the Court of Session by bill of suspension, and an interdict was ob-
tained against Mr. Bruce Stewart from interrupting the fishers.

The suspension came, (2d. March 1773,) to be discussed before Lord
Kennet, who pronounced this interlocutor, ¢ Renews the interdict in terms of
¢ the said act of Parliament, without prejudice to the charger stopping the sus-

¢ pender in case he exceed the bounds prescribed by the act, and lands his nets
¢on any cultivated grounds belonging to the charger, and ordains the suspendet
¢ to give in a condescendence of the facts he alleges and offers to prove.’

Mowat likewise. raised a summons of declarator in the Court of Session,
against Bruce Stewart and his factor, of his nght to fish upon the coasts of the
Skerries, and for damages for the oppression committed by mterruptmg his
tenants in the exercise of his privilege. _

' The summons and suspension were conjoined, —-and a proof was taken.,

The Lord Ordinary pronounced an interlocutor, continuing the interdict,
but finding that the guantum of damages had not been proved therefore as-
soilzieing the defender from the claim for damages

Mowat, in a petition to the Court, after pointing out the particulars of the proof,
by which he considered it to be ascertained that actual and specific damage had
been suffered, endeavoured to obviate an argument which had been used on
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the. other: side;in-sha previaus proceedings, apd which has occasioned this
c3s¢. to be repomed.; it had been maintained, that it was entirely incompe-
tent to pursue an action of this kind before the Court of Session, as whatever
right was. gow claimed by the-pursuer of the declarator must be founded sole-
ly on the statutes establishing the general privileges in question; but as
actions upon these statutes are declared to be competent by bill, plaint, or in-
formation in any of his Majesty’s Courts of Record at ‘Westminster, or of the
Court of Exchequer in Scotland, it must be incompetent to sue upon them in
any other Court. «
“The answer to this was, that the clause directing the. competent courts re-
gards only actions for recovery of the penalties—whereas the action at issue
was of a nature entirely. different. It was a declarator of right,. and a claim of
damaga, which: must be competent to the Court of Session. If the action
had been for the penaltles, of which one half falls to the share of the Crown,
it would have been competent only before the Court of Exchequer. :
- The Court sustained the competency, and found damages and expenses
dge. . :
Lord Ordinary, Kennet.

W. M. M.

For Mowat, A. Tytler. For Bruce Stewart, R. M<Queen.

1777 M?mlz 1. -
' WILLIAM HALL of V\'hxtehall against Ronn'rsoN of Ladyklrk

THE act of Parhament 1661 Cap 41. contains thxs clause “« For the further
encouragement of the said heritors, wadsetters, and liferenters, to go-about the
" ready observance of the said act, liberty and power is granted tothem, at the

sight of the Sheriffs, Stewarts, Lords of Royalty, Barons, and Justices of Peace,
in their respective bounds, to cast about the high. ways to their conveniency;
providing they do not remove them.above 200 ells wpon their.-whele grow
Mr. Robertson made applications to the Justices of the district of Berwick-
shire in which his estate is situate, proposmg to aiter'apart of the high road.
‘A Committee, who were appointed to visit the place, reported, that by the
proposed alteration, the road would be‘turned 288 ells, intoa tract unfavourable
to the public, on account of being overshadowed with trees on one side. Conse-
quently at a general meeting of the Justlces, (30th Apnl 17 74-), Mr. Robert:
sen’s petition was refused. :

- The Justices-of Berwickshire had sometime: before issued certain- regula-
tlons, one of which was, that, ¢ notice of all pnvate applications - for' turning
s high-ways on account of inclosing, shall be given:at the parish ichurch
<on Sunday between sermons, and at one or othe¥ of the said two ‘general
¢ meetings previous fo such application being made.’
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No. 5.

A Committee
of Justices had
reported that
a proposed
alteration on
a road was
within the

s statutable -

Jimits of
200 ells.
Offered in a
suspension
that the dis-
tance was
215 ells.
Refused as
irrelevant.



