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1777, June 17. :
Sir RoBERT ABE RCROMBIE, of Barkenbog, Bart, and ALEXANDER Dirom of
Muirgesk, Pursuers, against MuseRAVE ALEwooD, and Others, Defenders.

AT the Michaelmas meeting of the freeholders of Banffshire 1775, there
was a claim lodged for Musgrave Alewood, claiming to be enrolled as a free-
holder in the said county, upon ali and whole the salmon-ﬁshmgs called the
Craigshot, and salmon-fishing called the Back of the Bar of Banfl, in virtue of
a charter under the great seal in favour of James Earl Fife, dated 24th February
1772; disposition and wadset by the said Earl to him dated 15th March
17745 and infeftment in his favour following on the said charter and convey-
ance, dated and registered 16th March 1774.

Tothis claim it was objected by the above pursuers; that the sub_]ects on whlch
the claimwas founded could not entitle the claimant to beinrolled as a proprietor
in Banffshire, ‘as they do not belong to the county, neither have they place in
the valuation or cess books.thereof ; that they wend ariginally a part of the
patrimony of the burgh of Banff, and have always held: burgdge of-that town ;
that they have always stood upon the valuation and ‘cess books of that burgh,
and pay cess to the burgh-collector; and that the proprietor always paid and does
still pay @ yearly feu duty to the town: of Banff for these fishings.—The pursu-
ers added, that William Duff of Braco, in the year 1707:and 1710, had made

a destination. and tailzie of his estate of Bracoe, in.favour-of William Duff of
Dipple, in which . the above salmon-fishing,-and sundry. burgage lands about
‘Banff, are described ag parts of the barony of” Bracov, and, as such, a Crown

charter passed over them. After Dipple’s death, the late Earl Fife, his
only son, wasserved and retoured heir in special to his father, in- which service
these salmon-fishings and lands about Banff, were still' erroneously retoured,
as parts and pertinents of the barony of Braco, and, .as such, He was infeft in
them. Soon thereafter, the Town Council of Banfl' commenced a process of
reduction and declarator against Lord Fife, for having the foresaid charter from
the Crown, with the gervice and precepts from chancery, reduced and set aside,

and his Lordship obliged to take a charter from them. . This process en-

ded in an agreement ; and by comract, dated 24th April 1749, entered into
between the Town Council and Lord Fife, then William Duff of Braco, they
agreed to give him a charter upon the salmon-fishings and burgage lands hold-
ing of them; and his Lordship, on his part; agreed to accept of the charter
from the town, and to disclaim the above entries from the Crown. In terms
of this contract, a charter was granted upon the 4th October :1729, to
Lord Fife; and his Lordship, upon his part, of the same date, remounces
and disclaims the foresaid entries from the Crown, inthe strongest terms, and
declares, that these fishings had been wrongousl_y and erroneomly retoured as
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holding .of s m}eﬁy, in. place of the. Town of Banff; -and binds and obliges
himself;-his Heirs, smm;seré,andrmlgnees, to hold the’ sa,me of the sald com-
munmy, in all Gme cominge I cun vid sy o Es g e s oade Lyge

~.Upon thesesgrounds, the: pm'sugrs mmsted that the’ charter upon- whxch
Mpr, Alewood’s. claiim 'was:founded, was void. and ‘null as: to these ﬁshmgs,
and’could never;entitle ‘him to be em‘olled as a;freeholder in’the: county. -

. For, msmxctmgtx their. zab;eetwhs; thempursuers produced- to':the ’ freebold.
ers, an: extrdtt: of theabove. m¢ntioned deed of disclamation, reg;swred -ip the
register of sasines: for the hm'gh of Banﬂs; the ‘same day it wasg grmjed, viz.
4th October ¥720:1 SURRTRY : AL

i The freeholders srepelled the ob}ecnon, and enrolled Musgrave Alewood as

. one-of thejr putiberer i i

- Against! this mtég}acﬁtor,.and drher four in sunﬂax cwqﬁmstances, eomplmts
wei'e éniteved to,the Gowrt.df Session.. In thessit-wassetforth, thas in order to
~ give-agolour fo such- @Xtﬁo&‘dmary proceedings; a few of- the. fraeholders,
the’; chatacter of Conimissiogers of Supply; the yery day of the M;ch,aeln;as head
count, made-a ‘division:of the:fishings as lﬁshey had stood on their.own books,
and appointed:their- collestoriand clerk o gikee put icertificates. :of the. valued

rent-of each ﬁshmg accordihgly ;. rand jat> thi-head court, inotopaly Mr, Ale-

waod, hut fout otheripetsens, who. ~were. alge upon: the same:foyndation, were
added to the rolliof fréeholders ;- But. that it was impossible: tbjustify the. con-
duict of - the; ﬂeeholﬁeréj n enml;lmga M. Alcwaod ‘upon ‘'the above titles; as
certainly neuher e noh dy1afgthe.foup. dtlm cliimdnts upom the fshings,. had
any sub]esct commyed toithem which et appearei} irf the valyation baok of the

i 7

compty. o b Yo dmeg oo Doy gide s et et 0 e
. rfrgu mént for thé ms‘pondant :Alorig wnhwihemlesmmxtﬁd m‘tblecbjﬁcnons,
theré wabprodicedtothemeeting forinstructing the valued rent;of she particular
fishings conveyed to the'defender, a decree of division of .the cumule vatuation of
the wholeifishings' contaihed'in:the: charter:;:which. decree of division was pro-
nounced by a'regular mebting of the Commiisioners of Supply of 4aid. county 3
and it was thereby -instracted that the valugd:irentof -the :particular fishings
conveyed to the: respbndent exceeded €400 Seats, md far which the. land tax
and other publi¢ bursdensihad beén .paidcaccordingly.. RS

- The objections:import in-substaiice; dmoj: That the' ﬁshmgs in questmn were
dnigma’uy apart'of; the patrimony of :the: "Fown of: Banff; and, it a .question
with the towiryin 1729, Liord Fife obliged hiniself to. hold- ‘them of the burgh,
and fo diselaim histentry-withi thé Crown ; :2dvj-That the decree of division by
the: Commxssibners of Supply of the . county, was inept,. the ﬁshmgs in question
" niot beidg in.theif books, nor! makmg a:part qf the valued rent of the county,'
but’ paymg dess:th theburghud 2 20 00 o s dui s o

~To'the; ﬁm@f thesd objections if rwds ansmergd; xfhab-as the; respondent pm
duced’a chartet™ "\isder:the gréat-seal containing therfishings; with a.regufar

v r & o

conveyance theteof; and inféftment in thern, his: tithes:weweg e [facie, good. and
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- anexcepttonable, and it ‘was riot compétent: to the freeholders to ‘canvass the

viflidity of them, by founding' upon. the supbosed rightof shird parties. Tt
may be true, that there were disputes between Lord ¥ife amd the Town:of
Banff; coficerming their right to the fishings'; ‘but his: LerHiship, having obtzifred
a chartér theredf’ from the Crown, assignéd 'the: same to.the respondent, who
stands ‘infeft in them 'as Crown vaséal, finvirtue of said charter; and the re-
spondéent’s right: can 1. way be: affected by these disputes, mor is:he bound, in
ot Statu; vo-enter-into & discussion of .tHem. " The Town of Banff bas not .yet
prétended Yo insist in any challenge of his title § and itis utterly incoripetent for
the freeholders, or the Court of Session, in the summary questish of ehrolment,

to go into a ompetition of this kind with parties who are-notin the field. . It
would, therefore, be consummg time to no purpose, werethe respondent to

: follow the -pursuers into an investigation. of ‘his authot!rights, asithey. cannot

be judged éf by the ‘Court in this:form ;. though he would frave no.difficulty,
when ealled dpeh ina preper action for t’nﬁt ‘purpose, to show, chat the pursuer
is misinformied, and that the ‘tespondent is preferable to the Fown of Banff,

To the sécond ijectlon 'viz. ‘that these fishings stand ‘rated on the ‘cess-
‘books of the biirgh:; and that -they are a part.of the: Burgage ‘territory ; and
-thét the-division of them, as a: subject paying lind-tax im the icounty, wasin.
ept/;—the aHéwer was, “That the pursuers'were likewise here mistaken, both in
pbmf:éf fact and’labv. - The fishings'in questlbn ‘néver-held lbhtgage, though it
‘hay be true’that'they once held few:of the town of Banff.. They are not in-
clided in the royalty of the biirgh, but are-a'partiof'the county’; and if they
ever- paid cess to the burgh, this was clearly'most erroneous, as there canbeno
-doubt, that bemg locally within the shire, and no part of the burgage territory,
they were ligble in theiriprbportion of theland:-tax with the rest of ire. .county,
They are subject to the jurisdiction of the commissioners of ‘supply of - the
‘eounty 5 and if, from: mxsmke, during a ¢ertain period, they stood rated in the
-books of the burgh, in place of standing -in-the books of the ‘county, i was
‘the duvy of the ¢omaiissioners of supply to rectify this; and every heriter in
“tlie’ county ‘was entitled to insist, that they should stand in the county books;
4fid Should be subjected according to their valuation i the land-tax, and other
public burdens, to which all the heritors in the cousty ateliable. :

The cominissioners of supply are entitled to ‘do every thing necessary for
raising -and bringing in his Majesty’s supply, to lay on and proportion the land-
tax upon the severdl Jands and subjects situated within their respective coun-
‘ties, and eonsequently, to ascertain and divide the valued rent, andto decide
in all questions relative to it, at the suit of any party concerned. Several
burghs have large estates belonging to them in the counties in which, they are
locally situated. These estates are, or ought to be valued in the land-tax books
of the county, ‘and are chargeable with .their share of the county land-tax.
They miay even be quartered upon for it ; and they cannot likewise be subject
to a share of the:gquota laid upon the burgh, -unless by voluntary agreement
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with the tenants or feuers. This additional burden may happen to be laid up-
on them, which does in no shape exempt them from the obligations which ne-
cessarily must lie upon them as part of the county. They can, by no paction
or mistaken usage, be withdrawn from their legal situation within the county
to which they belong ; and every heritor in the county has a clear title and in-
terest to reclaim them, in order that he may be relieved of the propomon of
land-tax payable out of these lands.

It isnot however pretended that Lord Fife, in his transactions with the town
of Banff concerning these fishings, became bound to pay cess for them to the
town ; and supposing Lord Fife and the town should have agreed either one
way or other as to this particular, it would not follow that tney ought not to
be liable for their share of the land tax, in the county where they were locally
situated, far less, that the frecholders would be entltled to state such an objec-
tion,

Lord Fountainhall reparts a case, 24th November 1698, Town of Edin.
burgh against Biggar,"an heritor of some houses beyond the Windmill, in these
words : ¢ The Town craved he mightAbe found liable to all the burgal presta.
¢ tions, as lying within the royalty; such as watching and warding with the
* neighbours, quartering, assessment, militia, thirlage, &c. Biggar had a de-
¢ clarator of immunity, on this reason, that John Gairns, his author, had got a
¢ feu.charter of this ground from the town in 1681, bearing a reddendo of ten
¢ merks of feu-duty piro omni alio onere, which must free him from watching,
¢ warding, outreiking militia or trained bands, paying of local, transient, or dry
¢ quarters with the burgh of Edinburgh or Canongate, and from all astriction
¢ to their mills, or imposition due to them on malt, or any impositions laid on
¢ by their authority ; and that he is no further liable to the town, but for the
¢ yearly duty foresaid.— Answered for the town, that the ground whereon these
¢ houses stood, was clearly, by their charter in 1636, a part of the royalty of
¢ the burgh, and annexed to the same; and their right bears the wias ef fassa-

¢ gia leading to the said burgh; and when they are too broad, they feu the

¢ ground on the sides of their causeways for melioration and decorement : ; and

¢ its being given in feu, does not hinder their being burgage ; for so Thomas
¢ Robertson’s land in the Meal-market, and the Society, are feus; and yet
¢ they are liable in watching, warding, and all other burgal prestations.—Re-

¢ plied, Though the magxstrates held the town in burgagio of the King, so he
¢ was the town’s superior, and not the magistrates ; yet where they feu ground
¢ without the ports of the burgh, to be holden feu, that cannot be repute bur-
¢ gage.~—"The Lords found the defender, by the reddendo of his charter, not
¢ liable in the burgal prestations of watching, and wardmg ; butas to the mili-
¢ tia, quartering, thirlage, &c. they ordained the parties to be further heard.
¢ On a subsequent debate, the Lords found, these lands lay within the terri-
¢ tory and jurisciction of the shire, and not of the town; and so must pay
¢ cess, outrcik militia, and other burdens within the shire.’
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'This décision is in ‘point to the Aprederit ¢ase;s! andtdois: plain, that if any
party had a‘title to complain; ‘it would be thie-townsf (Banff: alone, which is
the only sufferer, by wnhurawmg the. fishings in qua@tmn from ! paying cessto
the burgh. ‘In the case of the Town of® Edmburfg‘h against’ Bxggar neither.the
frecholders nor-the heritors of the shire were considered as:parties in the ques-
tiorf+; i the matter being taken up solely-between the towniand the fever;:. .and
therefore, it would seem, that the freeholders, in ‘the pesent. case, ‘have no.pro<
per title to object to the proceedings of the Commissioners.of Supply, In rec-
tifying the former error. Their interest, as heritors, is entirely the other way.
But independent of this, the proceedings of thef Comiissioners were clearly
competent and regular; and they must be: held as conclusme in:the: present
question of enrolment. ..o . ool Leot SRR TR I ST

"Replied :© The pursuers think it unnecesshry for xbem to mamtam, that, in-
every case, a court of freeholders can enter into an investigation of the pro-
gress of thé lands-upon ‘which a. person claitns to be. enrolled. ' Whete such
investigation is atténded with niceties in point of law, or depends upon matters
of fact, that cannot be easily or nnr}tedlatélj clearéd up; it would be in vain
for a court of freeholders-to enter upon'it.: But, that the'production of a char-
ter from thie Crown,- -and an infeftment following thereon;” should at all times
be held ‘as firobatio pirobata of a claimant’s bemg entitled to be admitted to the

roll as a Crown vassal, would be rather going too far. - On the contrary,- the

pursuers apprehend that were the objection to the claimant’s right to
hold of the! Crown is palpable, or can be instructed by deeds under his or his
author’s hands, without the necessity of resorting to any further proof or in-
vestlgatlon, it would be absurd to suppose, that the freeholders were ‘still bound
to admit-the claimant. And, in the present case, it appears from the minutes
of the frecholders, ‘that an extract of the d!scharge and disclamation by the
Iite Lord ‘Biaco, which was recorded in the’ register of sasines for the burgh’
of Banff; upon the ath of :October 1729, was actudlly produced ‘at the meet-'
ing, m' support of the objection which was then most properiy made, to the re-
spondent’s right to be enrolled. -
Let it be supposed, that the late Lord Braco, after grantmg the disclamation
in 1729, and acceptmg of a new charter from the town ¢f Banff, had produced
toa meenng “of fretholders his former titles, which- he had erroneously made
up, as having 2 ringt o hold thése ﬁshmgs of the Crown, it'surely, in that case,
would hdve been competent for ‘the freeholders to have founded upon the said
disclamation and new charter, as a bar to his enrolment: And if so, it must
have been equally competent for the freeholders to found upon them, as evi-
dence, that the new’charter, wfuch his son, the present Earl, took from the
Crown at his own penl ‘without ‘any resignation from the town of Banﬂ' his
immediate superior, was perfectly void and null.
-In short, the doctrine maintained by the defender, if carried to its full extent,
would be productive” of the'most absurd consequences, by giving occasion for
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introducing. the vassale 'ofsubject-superiors: to..dsg freehalders’ roik, and, of

course] "entitlmg rhén .contrary ite -the general prineiples:of.the constitution,
and 10 every:statute relative: to: these: matters; ta: elect,yor to-be elected, mem-
bers of - Parliament, - The -third. parry to whom the-dighy of superiority. truly
belongs, may hot:incline to:complain, or ‘to assert.hisright ;- at any rate, the
legak indurity that:mustbe sgiven to every defender: in-a pracess of reduction,

must necessarily take:up:a eonsiderable space. of time; .so thet before they are |

rum,the fatesof anselectiomimay be: determined, or:-even a county itself may
be represented by:a person who has no right .whatever. to, assume the charac-
ter:of .a freeholder ; unless ‘it shall be.supposed; competent fo, the:meeting of
freeholders to enter. into; am,objecnon of this sort;, when it ls uj;the;r power to
verify itimmediately, as was:done’in the present case.: < <, s o 0r o0

The case of a person claiming under a dispasition from ramhclt of enml Who ‘

is. prohibited from alienating. any part of the chtailed estate, ds .very.different
from the present, . In sich a-case the conveyanceiis: good, and,must remain 80,
unleds it be-brought: under«: challenge: by a-substitute-in: thesarail s .and it s
fui tertii to the freeholders, »tatake upra rightiof challenge; which, ; perhaps,

.....

norie of the SUBStawtebtmﬁy»eWSmsmum themselves...; But it;surely. cannot bes

said €6 be sur yersii to themy topmsist; that a person, who, from; his: Slmam, has

no right whatever: to- hold'iof s the Crown, ought not to-be admitted into, . their,
‘Body; ‘orto. cbjeat; that:the titles which he has expede, .either - ermmeous;ly or.
fraudulently - from: the: Crown, are absolutely void -and.yull; Angrespegt wofhis
beifig ‘under’the strictest obhga'tlon to hold the lands, op!which: he clawms,: of

a'subject superior; and of.its'being. mcompetent to-the.Crotwn, tadeprixe:such.

subject ‘superior: thlSJl‘lght” Tooci el i b e ot s et an g

“This however is not the: enly ObJeCtIOIl that stnkesagunat the reapgndent s
qualification. * Tlie -act:1681. requires, that.a claimant shall be:infeft.in lands
lisbleini public: burden’ for-his: Majesty’s: supplies for: #£400 of valued rent.

But it is abselytely impossible “for the respondent to point -qut the. fishings on \

whlch his -pretended qaahﬁcaﬁon depends, in any valuation. or. cess books of the
coumy of Banff, . either-ancient or modern; or tashow.that they ever paid
one shilling of the cess'which the land:holders of that county are liable to pay.

On the contrary, ‘it appears -from the very:‘evidence of ;the alleged cumuls
valuation of these -fishings, : which was- produced upon:the part of Earl Fife
when he'applied-for a division thereof, that;they were included in the valnation
rolls of the burgh of Banff. ' The evidence here alluded to, was an ‘extract
from the: records of the council of burgh; ofithe following’tenor: * At Bapff
¢ the 19th day of June, 1708 years. The:Magistrates and Council present in
« cduncil.© The said day the valuation.rolls of she said burgh were conclyded
«and subscribed :by the. valuators, at. the councilstable, ex‘tendlng in ha;l to
« the'sum’ of £4323. 9s. 7d. Scots money, by which all i impositions,, stents,

¢« taxations; and ‘others; are to be proportioned and imposed on the heritors in

¢ time coming. In which valuation roll, the following articles and subjects

No. 3.
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“ stand- thus, viz. 'Laird of Braco for Aehry’s fishing, twesty barrels salmon ;'

¢ Airlie’s, fifty-eight barrels ;. Provost Stewart’s, sixteexy els; the Middle-
¢ shot, four barrels; Cralg-shot, five barrels ; -in-hail 103 barrels salmon,
¢ at twenty pounds per barrel, is £2060. e, the white fish boa.ts, £96.”
Such being the state of the case, the proceedmgs of the Farl Fife’s junto of
commissioners must appear to the Court in a very extraordinary light.  In the
first place, they had no more jurisdigtion. over the valuation of the burgh of

- Banff, than over the valuation of Aberdeenshire, or any ather county in Scot-

land. In the neat place, the immediate tendency of their proceedings was to
take away at once, near the half of the valuation of the burgh, and to leave the
whole cess payable by the burgh, upon the remainder ; and, at the same time,
to add no less than :£2060.to the total: valuatlon of the coumty, nelther of
wh}ch ‘they had any power to-do, .0~

It is vemarkable, that ‘though, in their decree of duuswn, they appqmt the
valuations of the several fishings to be stated separately in the cess books, yet

~ they have not thought fit to éxplain.whether they. meant the cess books of the

shire, or those of thg burgh. = They certainly have no sert of power oyer the
last of these ;- and it 'will not be pretended, that any aktexagion. whatever has
been made upon the county valuation, . in consequence of their proceedings ;
which, in fact, have beenattended with no sort of effect, as these fishings still
continue to pay cess to.the Town of Banff, in proportion tq their valuation oft-
#£2060, 26 appears - from a certificate under the hand of the town’s collector,
and of the town-clerk, of the 11th February 1777. ‘This heing the case, it is
no ‘ways maferial whetlier:they hold burgage or feu. It-is plain.and evident,
that they make no part of the valuation of the county ;3 and it must necessarily.
follow, that the commissioners of the county could not- take the sum at which
they stand. valued in the cess books of the burgh, from the burgh, and add it
to the valuation of the county ; ‘and that ngither they, nor the collector, could
legally authorise quartering upon the proprietors of these fishings.

The respondent has appealed to a_decision reported by Lord Fountalnhall
in the case of the Town of Edmburgh against Biggar. But the complainers
cannot discover in what respect it is applicable to the present. case. The
question there, was, whether Biggar’s feu \was within the territory of the

‘town or not, and whether the feu-duty contained in his charter was to be

considered as in full of all prestations to the burgh ? But in the present case, it
is not disputed, that besides the feu-duty contained in Lord Braco’s charter
from the town of Banff, these fishings are liable in, and have always paid cess
and other public burdens to the burgh. :

Duplied: In point of fact the pursuers are in a mistake, when they
suppose-that Lord Fife remained without this superiority from 1729, till it
was again inserted in his late Crown charter, and that this was done without
any warrant. ‘The respondent has no occasion to go into the history of the

e
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tmmcﬁoﬁ 1729, which: it : would séem,”izvés’ cither not carried into full execu.
tiom; lor soon depdrred fromby hs it appears, thit.as' barlyds 1736, thiedate Lord
Fife did: agdin take outa charter from the.Crowmyut thebé fishings, and another
ohatter i (77495 ~and; ithe présent £arl, the respondent’s author, obtained a
third one in 1765.—The respondent had no deubt that the Earl’s right to the
superidrity was unquestionsblel;- and he was-eatitled to contract with him upon
tHe faith: .of :the vecond. . [ Neither . ought Jie/ to. be obliged, in hoc statu,
to esfter. intor -4 - bompenmm tiwith: the  Magisttatds .and ‘community. of the
town ‘of Banfl; - whe fare nio pavties here, and are  making ino <laim -upon the
deed of ; retuncidtion. 1729 THis deed may have afterward.been glven up.or
dischatged by-a coritrary deed.. The late Lord Fife -may; have had ne power
to-grant it to the prejudice of his heits.of entail ; and, besidesyit is ex farie pre-
séribed 5 50 dhat unless this -d¢ed cani -be supported in ‘some -other shape, it
can evidéntly be-6f noahilievén in a competition with the tosmn of Banff.

‘- Bat: sunely’ netliing can sHe mote andmnpgtent than, tg~ enter into pomts of
this. kiad; in the present shape of the. guestian, when:the Court s acting
mierelyas a: con#t of review it ‘the master ‘of ehrolment, - and h:we not the
proper partien inithe fiehi ¥or determining #pon;any supposed right which. may
be; mihﬁﬁm Of Banﬁ' ﬁe»tbersapenomy, in; couseguepoe :of the transaction
1729.. o ol

The qemplamers endeacyqnx :o make mdasthzmn between rcases where the
investigation may be mttended with nicety, and those where the objection is
palpable; and can, be easily instructed,. But, ithis distinction is. altogether
new, and, so extremely (vague, that:.it, gqglq not,;be wcll,egxmcated for,
~ if isuch a doctrine were gane-into, it would be negessary, in all cases, to
have:a previous discussion, whether the obgzcnon made to the titles is easy or
difficult; whether atten.ded with. much;, 91‘ with: little mvest;gatxon because,
in the one case, it would be competent, in"the other incompetent ; and if it
sheuld happen to bessomething. between, the two, the Court would not know
' how to decide, the argument for and-aga!nst the competency bemg equally ba-
lmced. Thisis-a xeﬂnen;ent vpon the election law, whxcﬁ has" net yet come
into. practice, nor is it to be found in ar,\y «Q£ the, books wx;:tten. upon that sub-
jeet. . L

. 'The “law ha,s made ne. glrstmctm bet)qze g E'on Cxown chprtgst and ancggher,
prpyxded is b ﬂon;xallgt ex,pede and not. lu} leﬁg any z¢ fasie qb;ectxon_, If ,the'
freeholders are entitled, in ANy casey, toA . SPIET Jnto a discussion of the feud&\l
title produced by3 claimant,’and fo set it gside on accoum of objecuons com-
petent to-third; paxples, they must be at hberty t0 do so in every ease, The

sed niceties,in pomt of law, or dtﬂigulpgs.m pomt of fac!;,, mlght .be clear-
ed up before the Courtin- the eourse of the coqlplamt an even new evxdence
might be admitted, and wnungs recuvered, #0:instruct, how the pomt of mght
really stood. The respondent can see no. reason why - any. lme shouid be
drawn, or how it is possible to.draw a linein such cases. .

‘No. 3.
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It is saxd what if the late Lord Fife, after having granted the: disclamation
1729, and denuded himself-of the superiority, had prodisced his former titles ;
could not the frecholders have enrolled him upon such titles, after they had
been extmguxshed and put to an end by cc)ntradxctory txrles made up? And the
case is said to be the same here. L L

But the respondent denies the conclusion, so far asit proceeds upon the sup-
posmon, that the late Lord Fife had'claimed, after. huvitig been : denuded- By

- contrary. titles, - The deed of .disclamation could:not ofiitself have the effectto

dénudehim ;- buthe'nodoubt might have-resigned in. the hands of the Crown
for. new infeftment in favour of the -town of Banff; and when the: town be-
came invested, by a.new charter from the Crown, this of course would have

“denuded Lord‘Fife' ; after" which he could not have claimed, having no title in

him. Biit- supp()smg him afterward.tb have obtained a charter of these.fish-,
“ings from the Crown,’ the title ‘came again to"be in him, at least ex facie ; and
he not only would have been entitled to claim, but must have been enrolled,
the freeholdérs having no right whatever to raise upa competition between
him and the town of Banff. The town might bring a reduction before the
Court, in order to set'aside this new charter- and infeftment lin his person, up-
on shewinig that it was érronepus, or improperly takemiott’s dnd ifthey pre-
- vailed, by a final decree in their favour, setting aside his right, he once- more
‘became divested, and the freeholders might, upon- evidence produced to them
of this alteration of circumstances, have turned him off the roll.” T hey like-
wise would have been entitled, even while he stood on the roll; to put the oath
of trustand possessmn to-him, in' order thereby to éxpiscate ‘whether he had a
real and true right in the sub_]ect and was in’ poSséssxon, or not ;" but further
than ‘this they could not go, it being evxdently Jus tertii'to them to plead-in the
right of the town of BanE by obJectmg o ntles ex fac:e good mthe person of
Lord Fife. -
~ In the present case, it is not so much as sald that the late Lord: Fxfe denud-
¢d himself, by resigning in favour of the town"of” BanfF;*but'it is said that he
executed a disclamation, which i isa deed of a personal nature, and that he at the
same tihe took a charter of the’ fishings from' the town. - Supposing this to
have been the fact, it would seem he afterwards repented and renewed his
investiture with the Créwn; so ‘early as 1786 § and He,“and hisson the present
Farl, havestdod infeft ih thesg ﬁshmgs, as'Crown vassé.ls‘ éver Since. Nor'is
there the smallest pretence for sayirig, that the present | Earl ever did, in ary
shape ‘Whatever; either divest himself, or come under any obligation so to-do,
m ‘favour of th&’town of Banff. " AH that can be sald is, that the /ate Earl, at
one perlod tane under an: obhgatlon to hold of the town, whlch is now pre-
_scribed, and fs ‘not insisted in by the town itself ;' but ' the present Earl stood
apparently in the full feudal right of these ﬁshmgs, as holding of the Cr0wn,
when he coriteyed his right in favour of the respondent, who accordingly is
entitled to found upon that right in-the present question of enrolment.
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. The plea of the. mwn of: Banff, supposing it to be well founded, resolves
vmereéy into a:;ground :of personal challenge against the present Lord Fife, up-

‘No. 3

on the warrandice of - his father’s obligation ; and how far this would militate .

agamst the respondent, a fona fide purchaser, is a question which cannot be
tried here: For, at any rate, the freeholders cannot take up the plea of the
town of Banff, either against Lord Fife or the respondent ; and of course the
Court cannot do it in the. complau\t against the enrolment.

- If the freéholders can inquire into the warrants of the feudal title last made
up, why not carry their investigation still further, and require a complete feu-
dal iprogress for the whole years of prescription? The consequence of which
must be, that every claimant shall bring his whole charter-chest to the meet-
g of fveélwdders, that they may mqmre mto, and qognosce upon hxs title-

deeds. :

.Ema:ls are. not the only cases.in which it is fus tertii to the freeholders to
take up grounds of challenge comapetent to third parties. -In a competition of
feudal rights, the prior infefiment is undoubtedly preferable; but surely the
meeting of freeholders have no title to plead upon the preference of the prior
infeftinent,dn order to found an objection entered before them against the fast
charter and-infeftment duly registered; and yet this case is njuch stronger,
and mlghtbe as easily instructed by producing an extract from the register,
of the prior infeftment, as the present case can be by the deed of disclama-
tion granted 8o Joug prior to the charter claimed on. -

- ¥t would be endless to quote examples, and unnecessary to gs) to dectslons
upon a point so plain in itself, and so familiar to the Court. In the case of
Sir Patrick Dunbar against Budge of Toftmgall 26th Feb, 1745, No. 220,
p. 8844. it was objected, that the superiority did not belong to the claimant,
but to the Hospital of St. Magaus: But the decision says, . The Lords con-
sidered that the claimant was: infeft under the great seal ; and nobady ap-
peared, who, as Master of the Hospital, or otherwise, might dispute the supe-
riority with him ; and therefore, thought the freeholders had no. title to con-
test his title to his estate,”’

In the same way, in a late question concerning Sir John Gordon’s vote in
the county of Cromarty, one of the objections stated, and which was said to
appear ex facie of the writings produced, was, that his father, Sir William Gor-

don, had denuded himself of the superiority in question, by making votes up-

on them in the form of wadset, leaving nothing with himself but a faculty of
redemption, which had never been properly exercised, so as to denude the
wadsetters ; and therefore, they or their heirs still continued in the right,. al-
though Sir John had lately taken out a Crown charter, containing this superi-
ority." This objection was said to be altorgether incompetent to the freeholders;
and, accordingly, it was repelled by the Court. See No. 257. p. 8874.
-Upon these grounds, the respendent could not have a doubt, that the Coui-t
would over-rule the first objection, :
» 65 G
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As to the second, it is material to observe, that the fishings in question are,
ex concessis of all parties, locally situated within the county, and are no part of
the burgh of Banff, being an estate altogether separate from the burgh, holding
feu, and not burgage, and not included within the royalty ; so that their pay-
ing cess to the burgh, appears to have been altogether erroneous, and contrary
to the principles of the decision in the case of the Town of Edinburgh against
Biggar, where it was specially found, ¢ That the lands lay within the territory
« and jurisdiction of the shire, and not of the town; and so must fiay cess, out-
“ reiking militia, and other burdens within the shire.”

The fishings in question appear to have been regularly valued ; but in place
of being éntered in the county-books, they have by some mlstake gone into-
the valuation books of the burgh probably at a time when the burgh had
some right of property or superiority in these fishings. The Commissioners
of Supply were entitled to rectify this mistake. The act of convention 1667,
not only empowers, but directs them to rectify valuations, ¢ and to take
< course, that all persons within the shires and burghs be equally and propor-
¢ tionably burdened.” \ :

The pursuers say, that the Commissioners had no jurisdiction over the va-
luation of the burgh of Banff, more than the valuation of Aberdeenshire ; and
that the tendency of their proceedings was to take away near one-half of the
valuation of the burgh, and to add it to the county.

But the plain answer to this is, that they have not touched or interfered with
the valuation of the burgh of Banff in any one particular, the fishings in ques-
tion being, as already said, no part of the burgh, but part of the county. They
have taken nothing from the burgh that bélonged toit. In the case of the
Town of Edinburgh against Biggar, the valuation according to which the
town had erroneously demanded cess and other burdens from the subject be-
longing to Biggar, would no doubt be transferred from-the town’s books to
those of the county ; and although in the present case, as in that of Biggar,
the total valuation of the county must be so far enlarged, yet this does not af-
fect the valued rents of the other heritors, or the right of voting consequential
thereof. . It will only have the effect of making every heritor’s proportion of
land-tax so much less, which they have no reason to complain of, as they will
be thereby so far relieved. Neither can the town be entitled to complain, that
lands or subjects not belonging to the burgh, but locally within the county,
are not brought in to relieve them of a part of the land-tax or cess laid upon
the burgh. In fact, no complaint comes from either of these quarters; and
in the question of enrolment, any objection of this kind appears very ill-
founded. .

It is not pretended that the valuation of the ﬁshmgs in question, is inade-
quate to the rent thereof, or that they are hxgher valued than other subjects of
the like rent in the county. On the contrary, it appears from the extract from
the town’s records, formerly mentioned, that the valuation of these fish-
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ings has continued to be umformly the same for a period of near seventy years
back.

But it is said, that no- alteration whatever has been made upon the county
valuation, in consequence of the proceedings of the Commissioners of Supply,
as these fishings still continue to pay cess to the town of Banff, as appears from
a certificate under the hand of the town-collector. -

“If the alteration has not yet been made, this is not the respondent’s fault, it is
the business of the collector. The Commissioners of Supply, by their decree re-
ferred to, appointcd the respective valuations of the fishings in question to be
entered in their books, and to pay cess and other public burthens according-
ly; “and they farther appointed their collector and clerk,.to give out certifi-
cates of the valued rent of each fishing, according to the said decree. The
respondent produced this decree to the freehelders, which was complete legal
evidence to them, and in every case of a division of valued rent, is understood
to:be:so, whether the particulars are entered by the collector in the cess-books
or'not; and many instances can be given in the same county, where persons
stand on the roll, in consequence of decrees of division, without any mention
of such division in the cess-books kept by the collector; but. this was never
supposed to afford any objection-against an enrolment. However, supposing
there were-any thing in the objection, it would soon be removed ; - for at the
generaT meeting of the Commissioners, to be held upon the 80th April 1777,
appllcatlon will be made by ‘those concerned to have the decree carried into
execution, by an order upon‘the collector, not only to enter. the valued rents
of the fishings in his cess roll; but- to levy a proportion of. the total cess im-
posed uponthe eounty from ithe same, which will entirely remove every pre-
tence of objection arising from'the supposed non-execution of the decree. -

" It might farther be observed, that the proceedings of the Commissioners of
Supply, being éx facie regular) the same must be held as conclusive . in:the
question ‘of enrolnient, the fréeholders not being at liberty to reduce or disre-
gard thern, ‘whatever may be ‘done in an action of reduction before-the Court.

The Lords found, ¢ that the frecholders of the county of Banff, convened
« at their Michaelmas head-court the 29th of September 1777, did wrong in
¢¢ admitting the respondent upon the roll of freeholders of the said county,
¢ and therefore granted warrant to ordain the clerk of the county to expiinge
¢ the respondent’s name from the said roll, and’ decerned and found the com-
B plamers entltled to thexr full expences. ”

Act. 4. thlzt a 4 Gordon, Jun Alt. flay Camplell, Clerk, Robertson,
. W

65C 2

No. 3.



