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fulfilled.—Trged in defence: The extra-judicial declaration was no evidence to
convi& of theft, and he now retracted that declaration. TaE Lorp OrRDINARY
found, That the defender was guilty of a breach of his indenture ; and though
liberated on bail to ftand trial, and no profecution had been brought, his mafter
was not bound: to take him back ; and found him liable to his mafter for cne
fhilling of damages for each day from the period of his imprifonment to the ex-
piry of the indenture, deducting from this fum the expence of his maintenance,
at the rate ftipulated in the indenture :—But the Lorps, on a reclaiming peti
tion, altered the laft past of the judgment, and found, That the apprentice and
his cautioners were not entitled to any deduction on account of maiptenance.
Fd. Dic. v. 3. p. 33.

—

v778.  Fuly 28.  James CHALMERS against CHARLES NAPIER.

ArexaNper GrEGoRy, an indented apprentice to ferve at fea, was, on 29th
December 1777, prefled out of a boat in the Frith of Forth, and carried on
board a tender in the Frith. James Chalmers, Gregory’s matter, applied next
day to-Captain Napier, regulating captain of the imprefs fervice, ta obtain his
releafe, offering to fhow him the indentures. Captain Napier, without looking
at the indentures, refufed pofitively to releafe the apprentice.

Mr Chalmers brought an “action, by petition, in the Court of Admiralty, for
Liberation of the apprentice ; and, in the mean time, prayed for an interdi@ to
prohibit Captain Napier from earrying off the faid apprentice. Captain Napier
pleaded in his anfwers, that Gregory, having no prote@ion from the Admiralty
had no title to be exempted from the prefs. '

The Judge-admiral pronounced this jus}gment, 5th January 1778 : ¢ Stops all
¢ further proceedings in this caufe, in order that, in the mean time, the petitioner
¢ may apply to the Lords Commiffioners of the Admiralty for redreft.” Mr Chal.
mers prefented a bill of advocation, and another of fufpenfion ; in both of which.
he craved an interdiét to prohibit Captain Napier from fending the apprentice:
out of the country till the caufe thould be determined. The bill of advocation
was intimated on the #th January. The interdi® craved in the bill of fufpen-
fion was granted roth January. But the tender, with: the apprentice on board
had failed for a port in England on the preceding night. Mr Chalmers t-hen;
brought an action of damages againft Captain Napier:

Proceedings went on upon the bill of advocation, which was remitted to be:
advifed by twa Lords in the vacation ;. before whom Captain Napier was ordained;
to bring the perfon of Gregory upon the 15th April. The order was renewed to.
the 1oth March, when Captain Napier produced a letter from the Secretary of
the Admiralty, giving, as the reafon why the orders of the Court had not been.
eomplied with, that Gregary had been fent abroad in his Majefty’s fervice bcfone;
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the Board had an opportunity of giving the neceffary dire@ions for having him

conveyed to Edinburgh.

The Lord Ordinary took the bill of advecation, and proceedings, to report ;
and, at the {fame time, the merits of the action of damages came to be advifed,

Before proceeding to the merits, the Court determined two preliminary points,
1mo, Whether an advocation from the Court of Admiralty was competent in this
cafe.

The defender insisted, That the queftion before the Admiral was ftr:&ly mari-
time; the caufe of adion having arifen at fea, and the feizing of Gregory, if
_illegal, being a maritime delict. :
~ Anfwered for the purfuer : The fa& on which the complaint proceedcd is not
of a-maritime pature, being a violation of a common law indenture, It is there-
fore of no confequence that the apprentice was imprefled to fea. But the ground
of complaint was frictly on fhore. For the complaint is not, that the apprentice
was illegally apprehended, -but -that he was illegally detained after an application
to liberate him. The Admiral, by his judgment, waves his own jurifdiCtion, and
fends the purfuer to the Lords of the Admiralty, to whom he is not obliged ta
fubmit any rights which the law gives him.

"The Court were of opinion, That ¢he Admiral’s jurifdition was not privative in
this cafe ; and, on that ground, advocated the caufe. In general, the Court

thought, that the Admiral ought to have proceeded efpecially on what was rela-

tive to the interdit; the objet of which is difappointed.in fuch a cafe, if the
judge. does not xm.mediately take cognizance of the merits of the application
for it.

edo, The Court took into their confideration, Whether there was any con-
tempt of authority in this cafe? And, as no interdict was aGually granted till af-
er the apprentice was gone, the Court found, ¢ That the defender had done
< nothmg in contempt of the orders of the Court; and that, fince the date of
¢ the order, he had done all he could to bring back the perfon of the appren-
¢ tice)

On the merits of the caufe itfelf, and the a®ion of damages,

Pleaded for the purfuer : That he is entitled to his damages arifing from the il-
legal detention of his apprentice. The illegality of this detention is founded on
the terms of the ftatute 13th Geo. 1L c. 17. which enads, ¢ That every perfon,
¢ who having not before ufed the fea, binds himfelf apprentice to ferve at fea,
¢ fhall be exempted from being imprefled for the fpace of three yearsfrom the
¢ time of his binding himfelf apprentice.” The exception here given is clogged
with no condition.’

The fubfequent claufe is in thefe words: ¢ And for the better {ecuring to all

¢ the perfons before mentioned, the benefit -intended them by this a&, be it fur-

¢ ther enated, That the Lord High Admiral, &c. fhall, upon due proof of the

¢ refpe&iveA ages, or circumftances, (as the cafe fhall happen) of any of the per-

¢ fens above mentioned, grant a protection to any fuch perfon, to fecure him from
4 F 2
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beiny impreffed for fuch time as, by the true meaning apd intent of the ad,
AR Uﬂrfon is to be exempted.

Alibough, by this claufe of the ad, the exempted perfons are entitled to a

prosection, their right of exemption Is not made to depend on their being poffef-

{=1 of fuch protection. It is not introduced as a condition under which the ex-
crption is given ; but for the better fecuring * of thefe perfons,! which fuppofes
tiiere was an exemptxon without it.

"This apprentice, though he had no protedion, fell within the defcrlptlon of
an exempted perfon. The purfuer produced his indenture to Captain Napier,
and in the procefs before the Admiral. In that procefs he likewife fet forth,
* That Gregory was his apprentice, and that he was never at fea until after the
¢ date of his indenture.” The purfuer’s averments, therefore, were, in both re-
fpeéts, precifely what the ftatute requires. Had he refufed to eftablifh thefe by
proper evidence, or failed in it, the detention of the apprentice would have been
legal. But the defender did not put the caufe of his detention on that iffue,
His plea was, that it was of no confequence whether he had the requifites to en-
title him to a proteétion or not, as he was not poffefled of it. The detentlon
therefore, of the apprentice was illegal ; of confequence damages are ‘due.

Anfwered for the defender : The protection is to be confidered as mdlfPenf“ny
requxﬁte to the exemption in the act 13th Geo. IL.* It is exprefily given to ¢ fe-

cure the exempted perfon’ from being impreffed. -

The interpretation of the a&, which the purfuer contends for, would defeat
the eflential purpofe of the imprefs fervice, which, if it is not executed with difs
patch, ceafes to an{wer its end. If the perfon entitled to the exemption has
been fo fupinely negligent as not to get a protection, the imprefs fervice cannot
be delayed by entering into procefles and difputes whether he had a title to gel;
it or not.

Even fuppofing that a proteétion was not neceffary, no a&ion can lie for deten.’
tion of this apprentice. For, although Mr Chalmers thowed the indenture to the
defender, he did not bring evidence of the apprentice not being former]y at’ fea,
which is a neceflary requifite, as much as the indenture, to the exemption,

The defender likewife pleaded an objection to the-purfuer’s title, that, from the
terms of thefe ftatutes, it was not the meaning of the Leglﬂature to glve the be-
nefit of them to any perfon but the apprentice himfelf. '

In confequence of an order on the parties, an' inquiry was- made into the prac-
tice in England among the imprefs officers. Upon advifing the caufe, the Court
were of opinion, That the purfuer having right to the fervice of the apprentice
by the indenture, had a {uflicient title to carry on this action. The Court gave
no decifive _]udrrment on the interpretation of the ftatute r3th Geo. II. Whether
a protecton 15, or is not, a condition under which the exemption is given, and.

indif} ='-’1bly requifite to give a right to the exemption? But they feemed to be
of opiricn. That, at any rate, if there was not a prote@ion, evidence muft be
exprefsly, and immediately, offered, not only of the apprentigethip by the in-
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denture, but, likewife, of the apprentice not having been at {ea before the date
of the indenture ; and that the purfuer had failed in this particular. The'judg-
ment was, * find the defender. not liablo in damages torthe purfuer.’ (See Juwis-
picTioN——Of the Coust of Seﬁion—--of the Adrmml Court) ’

A&- Crobiey Ereking. . - Alfu Adwaw, Sa/tcn‘or, Ilqy Ca»ﬁbdl. _
Fol. Dic. v. 3. p. 32, Fac. Col; No. 33. p. 30.

Wallace. '

a 7&9. December 32.
EpiNsurcH GLASSHOUSE COMPANY, a,ganm‘ ]Zom SHAW.

SHAW was bound as an appren.tlce fo the Iate A}loa; Glafshpuﬁa Cempany; by
whofc)artmles of copartnerfhip, it was allowed to each partmer to {glt his fhare,
-and transfer his place in the company to any penfon whatever, { that ne - eertain
-telianee: could be had on the continnance of 2my individual member.

. The indentures bore, on the one hand, that Shaw, during the term of his fer-

yice, which was fven years, thould werk * in the Glafshaufs at Alloa, or at any
-+ other glafshoufe he might be ardered to by the {2id- compﬁu.y, dr their manager
¢ for the time;’ and, on the other hand, that the company * thould caufe htm
% to he inftrufted in the different branches of glafs-making.’

Within two years after the date of the indentures, the company refolvmg to
-give up bufinefs, conveyed to a tmufies, for the purpafe of its being fold, the

whole of their flock, in which ‘they comprehended ¢ tbﬁ fervices of the work-

“ men and apprentices engaged ta their works.” - -

The effe@ts were all purchaled by the E.dmburgh Glaishatlfe Company, n
~whofe favour a difpefition, fpfzcmlby mﬂntmnmg the tmnster of thofe fervmes, ‘was.

-executed..

- Shaw continued for feveral months to ferve at th@ Works ul:kdec his ngw maﬁers ‘

but at length he withdrew from them, and. ¢éngaged: himlelf eliewhere. ‘They

ftidl-affcrted their claim to his fervice ; and the judge-ordinary haying fuflained:
that claim, granted warrant for his imprifonment, uatil- he thould find. caution.

to return to the work that he had deferted,. He then brougut the queflion - be-
fore the Court by falpenfion; and
Tuz Lorp Orpivary pronounced judgment as follows :

¢ partners, the new company, or fet of partners, would have been bound. by. the

¢ indentures, and intitled to the fervices thereby ftipulated ; finds no releyant qr.

+ fufficient ground to diftinguith the cafe in queftion. from: the eafe fuppofed, all

¢ the partners having in.this cafe concurred in transfermng their right of partney- .

* fhip, particularly the indentures, to 2 new campany or{et of partners ;. and alfo
¢ finds that they were entitled fo to do hy the.true intent and meaning, and e-

; "Emd:s.; That if. the
“ original partners had. feverally fold or transferred their fhares to 8 new fet of.
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