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6610 IMPRESS SERVICE.

1781,  Fanuary 19.
Captain CHARLES NaPIER against Roszrt and Joun BrowwiNes.

The ship Liberty, of Folkstone, of the burden of 160 tons, was furnished
with letters of marque against the French and Americans, in September 1778.

In winter 1559, she was seized on the eastern coast of Scotland, by tbree
cutters.belonging to the revenue, as having been employed in a smuggling
trade. 'The master and mate, Robert and John Brownings, with the rest of tae
crew, were, by Captain Napier, regulating the impress service at Leith, im-
pressed and carried on board a tender lying in the Frith of Forth.

. A bill of suspension was presented for Robert and John Brownings, whick
was passed upon caution.

A general point of law was then argued, and decided, viz. whether the €X-
emption from being 1mpressed competent to masters and mates of trading ves.
sels of o tons and upwards, extends to persons of that rank, when employed
in smuggling.

Pleaded for the suspenders, Smugghng is only a malum probibitum. The dc.

. linquency consists solely in transgressing a statutory prohibition; and no pu-

nishment, not expressly prescribed by the statute itself, can with justice be in
flicted upon the offenders. There is no law declaring that the commanding of-
ficers of smuggling vessels may be seized by the impress officers. The instruc-
tions given by the Lords of the Admiralty, contain no directions to that effect ;
and it would be productive of the worst consequences, if it were in the power
of a regulating Captain, upon this pretence, without proof, trial, er conviction,
to adjudge whom he pleased to the sea-service.

Special statute has been thought necessary to authorise Justices of Peace to
adjudge for soldiers, persons convicted of running goods ; and the mode of try-
ing this offence is pointed out by the act 19th Geo. IIL ¢c. 50. By c. 69. of the
same year, a form of trial is directed against persons guilty of obstructing the
officers of the revenue, in seizing prohibited goods; and, itis declared lawful
for Justices of Peace to adjudge such persons, upon conviction, to the sea or
land-service.

Courts of law refuse to sustain action upon smuggling contracts ; because
doing otherwise would be giving the aid of justice to compel performance of il-
legal obligations. But the suspenders make no such demand. They only in-
sist, that their rank in life exempts them from being impressed’; and, that their
having been concerned in smuggling, is not to deprive them of this immunity,
any more than if they had been guilty of adultery or perjury; crimes of a
deeper dye than smuggling, but Which were never made the handle of obliging
the committers to serve as common sailors on board the fleet.

There are few Captains in the service of the East India Company, or even
in the King’s'ships, who do not bring home articles for which the duties have
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“mot been "pﬁiégem gentldmunlgetarns: from his tinvels without bringing sunHey
prohibited commodities along with him ; but it was never heard that an impress
officer could, dn that dccount; adjudge them to thé sea service. .

Answered for the charger ; There is no exemption from being impressed, com-
petent in strict law, to sea-faring men of any denomination.

From a laudable attention to the interests of commerce, the Lords of the Ad-
miralty generally instruct the Lieutenants on the regulation to pass masters and
mates of vessels of 50 tons and upwards. But they may with-hold or suspend
such instructions ; and the charger’s directions are, ¢ to impress as many sea-
¢ farisig men, and others described in the press-warrants, as he possibly can, from

* privateers, as well as other ships or vessels.’

Supposing such exception to be established by inveterate usage, there is no
law nor expediency in extending it to smugglers in any rank. A superiority
among them, isonly a pre-eminence in defrauding the revenue and fair trader,
and can pever, in a court of Iaw be attended with beneficial consequences to
its possessor. S :

The charger preten&s to o judicial powers, nor to punish smugglers. He
only contends, that smuggling can give no exemption, and that a sea-faring
man, otherwise liable to be impressed, cannot be privileged, because he holds
rank in a smuggling vessel.

The subject of the charger’s department are, seamen and sea-faring’ men.
Offenders against the revende on land, and geatlemen returning from their tra-
vels Talf nét within that descriptioﬁ .A Captain of a King’s ship is already in
the service ; and, if the sole employment of an East India Captain were to de-
fraud the revenue, he would be equally subject to the i impress regulation, with
the meanest seaman. : .

‘Tue Lorps * repelled the reasons of suspension, and found the letters order-
iy pweee&ed 2 and to this _]udgment théy adhered upon ddvxsmg a recl’axmmg
petition affd amswers. - R

N. B. The Court were tinanimously of opm‘cm “fhat masters and mates inea
ship of 50 téhs; or upwar@é employcd in a lawful commerce, could not be im-

pressed. : y
Reporter, Lord Kennet: Act. ;:TI;jACampé_dl. o g.y;i“‘\.lt.;.C"_rq.;h}z,‘vE/j}bt'mtrm. Clerk, Tait
C. - .- . Fol Die v 3p 311, Fac.Col. No28. p. 32.

14782, Ff'bruary 6. Bropig, Ervis, and Herp ‘agaimt NAPIER.

- Erop:e, Ellis, and Herd, were impressed by Captain Napxer s-officers in cir-
cumstances precisely similar to those occurring in the: case of ‘Brownings, de-
cided1gth January 1781, No 2. p. 6610. But when the- ]egahty of the impress-
ment came to be discussed, their situation was very different. The Brownings
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No 3.
What extent
of smuggling
ought to have
the above
effect?



