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*_% It may be proper to notice here, that these judgments: were brought, by
appeal, under review of the House of Lords, by whom they were reversed;
the principle on which they proceeded, although' adhered to in the war
which ended in 1763, having been departed from in that terminated inx
1782. The learned Lord who moved for the reversal, at the same time
expressed his opinion, that the High Court of Admiralty in Scotland
had no jurisdiction in the condemnation of prizes. The interlocutor of-
the House of Lords.is in the following terms:

20. May 1782.—After hearing Counsel, as well yesterday as this'day, upon:
the amended petition and appeal of Volkert Hendricks, master of:the:
ship Catharina, of Amsterdam, and the owners of the said ship.and cargos.
complaining of two interlocutors of the Judge of the Court of Admiralty
of Scotland, and also of two interlocutors of the Lords of Session thére;
and praying that the same might be reversed, varied, or altered, or-that
the appellants might have such other relief in the premisses as to this:
House, in their Lordships great wisdom, should seem meet ; as also, upon
the answer of Wilham Cunningham, and other owners of-the Bellona
private ship of war, and James Maclean, the commander, put-in‘to the-
said appeal ; and due consideration had of: what was offered on either-
side .in this cause; and the appellants having waved any objection -
to the regularity of the proceedings, or to the competence of the
jurisdiction ;

*OrpERED and ApJuDGED, That the said several - interlocutors. complained
¢ of in the said appeal, be, and the same are hereby reversed.’

1481. December 14.
WiLLem t'Hart, Master, and Messrs CLass JAAN en ZooNeN, Owners of
the Ship Noord Holland, ggainst Captain Davip CoLrins, of his Majesty’s
armed Ship Alfred, and others.

On the breaking out of the present war with Holland, his Majesty issued a .
proclamation, containing an order for general reprisals against all ships and goods
belonging to the States-General; or to their subjects ; with the exception of such -
ships as were then in any of his Majesty’s ports..

Before the date of this proclamation, and when hostilities between the powers
had not yet commenced, a Dutch vessel, freighted under charter-party, by cer-
tain merchants in Glasgow, to carry a cargo of flour from Leith to St Eustatia,
had proceeded on her.voyage to the former port. The vessel, however, did not,
until several days posterior to the proclamation, arrive. in.. the Frith of Forth, .
where she was seized as a prize,
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The Jegality ofthis'captiste cime’ té bl thied’ beéfore the High Court of Al
smiraley’s and the Judge2Alsiral pronohinced o séhtefce, « décldting’ the” ship’

no lawfukprize? - His ‘jadgaient having béehi brobght undet the review of the'

Coure o> Skssidn; by bill of suspénsion;, it ‘whas” N
 Plead#d:for thé Dutéhimastér and owner's ; The contract of’ affeeightment,'in’
thicireumstatices whichidexidted ‘when it Wiy formed;-was in’evefy respect law--
- ful and Tight. - The'twé natibAs'wefe théw at pedee with’ eacll ‘other ; nor: was’
therapproaching-ruptire fireseéns - ' tive samfié ‘citcamsténtes, the Datch owns
ers) bona fide, and in tRejust expéctation of tétiprocalperformidnce on the patt’
of the freighters; s¢ far falfHed their ehgageiénts, as t& send their vessel to the
port of Leith:: Their while condiet’in thifimattef was just‘and proper. Had'
they acted in adifferént manie, they would® have beengailtyof amoral wrong.”
Those: oty board; too;  having woine to the knowledge of thé'wdr! which had in-’
tervendd between the suilingof the vessél,"and her capture} by the latter event®
alone, .acted 7 part equatly unesieeptionablers ;o Litwel o '
As-those foreigners; thetefore, fulfitled- theirslawfut engagemsents, the law of ©
this kingdom would:-have ‘exacted ~fromy the “frdighters - the':just’ and compléte
performarice also of theits.- That.were the least ‘thing dué’ to~ thé good faith
subsisting among nations. Is it to be conceived, then, that the same law will -
* authorise an advantage to be taken of-a: situation into which this good faith
alone, and confidence in the péﬁf)lgtbf this country, haye brought those strangers,

to the effect of- bereaving fthérrj of their property, by a seizure of the vessel in - )

question’?. The law of natiori§ ‘reprobiates such an idea; Burlamaqui, part 4.
chap. 13. § 4. 8.; Vattelle, b. 2..chap. 18. Nor can-an interpretation, so ad-
verse to its maxims, be put on a proclamation which declares itself to proceed
upon principles: comsofaht-to good:faith 2> oo o o ‘

'In conformity to this declaration, the present case will. fall properly under
thie- exeption of ‘vestels alfelly in'odr ¢ ports:’ These ‘aré! excepted, because
bona fide placed undér the corimand of - Biitish" subjeéts ;- and this vessel, pre-
viously %o the ddtél ofthe! proclatteitionfwis Lddifered info''the custody of”
BHitish subjects, ‘or at’léast iitte that 'of petohd hififiedining ‘possession of her on™
theit‘account: - T o T

Answered ; “The words of the 1dyal’ procléindtion” beéing clear:and express,
Judges are not at liberty to interpret it in such a manner as to violate -its plain™®
import,’ Nor is it unfjust, that the-excéption’in the statute does not extend to -
" thé case iirquestiont - It is'not‘denied, that'é‘tﬁerfaith'of ‘comtracts s to be pre<-
served ; bt {hE4dts of individualy-aré té giveiplace to the necessities of the-state: .
These inay’v justly render performance impossible by private parties; and it is®
with a tacit or'explicit reference to suth ‘events thit all' civil ‘ergageéments are -
formed. The obligation upon the freighters has come to an end ; and the $tatd”
has seized a lawful prize-in war,. ' _ ‘

The Lorps seemed to be moved by the dona fides of the Dutch owners,: and
by the confidence-which they had phaced in out ‘méiehidnts who freighited ithe
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vessal. They therefore refused the bill of suspension, affirming the judgment
of the Admiral, which was the following: .“.Having considered his Majesty’s.
order in Council, of date the 20th Decembei‘ 1780, that general reprisals be
granted against the ships, goods, and subjects of the States-General of the United
Provinces ; and his Majesty’s othgr order in council, of the 22d of December
last, relative to ships and cargoes belonging to the subjects of the States-General ;
as also, his Majesty’s other order in council, of date the 16th February last, 1781,
also relative to the ships and cargoes belonging to the subjects of the States- -
General ; and having considered the whole circumstances of this case; finds,
That, in the present case, there are just and equitable grounds for finding, that
the ship-libelled, called the Noord Holland of Amsterdam, and her cargo, are
not lawtul prize ; and that the said ship and her cargo ought to be restored to
the said William Hart, defender,.for his own behoof, -and that of the owners of
the said ship and cargo ;.and therefore finds: and declares, That the said ship

and her cargo are not lawful prize ; and ordains the said ship and her whole per-

tinents, as they stand at present, as also the. whole of her cargo, &c. remaining,
as it stands at present, to be forthwith- restored and delivered up to the said
Wiiliam Hart, defender, for his own behoof, and that of the owners of the said
Shlp and cargo.” . - R SR S T SR :

‘Reporter, Lard Gardemt:m e For the Dutch Owners, Morthland,

For the Caplors, So/:c:tor-Gmeral Murray, I/a_y Campbell, Rollund,
S, Fol. Dic. v. 4. p. 145. Fac. Col. No 14. p. 27
1801.  Npvember 19 YrLToN and others against Svith and others.

Ix the month of June )1797,‘ the ship j){ana; when on a voyage: from the

- Forth to the Baltic, (without any letters of marque), recaptured the Lady

Bruce, of Newcastle, which;had been. taken .by a French privateer. Imme-
diately on receiving intelligence of this event, _the owners of the Diana insured
L. 400 on the supposed salvage; and soon after, they were informed, that
the Lady Bruce had been agam captured by a Dutch schooner, upon the 18th
of June.

An action was brought before the Judge-Admiral, at the instance of the
owners, against the underwriters, for the sums insured ; and after some pro- -
cedure, the Admiral found the insurance to be good, and the underwriters to be
liable.

This decision was brought before the Court by suspension ; and the under-
writers »

Pleaded ; The right of making war is exclusively inherent in the sovereign,
and cannot be exercised by the subject, without some commissiot: of warfare ;
Vattélle, b. 3. c. 15. The Diana had not been turnished with letters of marque,



