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1792. July 4.
The ViscouNT of ARBUTvoT, against The Honourable JoHN, &c. ARBUTHNOTsr,

and their TUTOR ad litem.

IN 1733, John, Vifcount of Arbuthnot, executed a, &eed of entail; in the
form of a difpofition, refpecting the lands of Arbruthnot. Failing the heirs-male
of his own body, his uncle, and neareft male relation, John Arbuthnot of For-
doun, and his heirs-male, were called to the fucceflion.

1786. June 20.

JANET GiBsoN and OTHERS, against JoHN CLEARMHUE IhCBAIN.

AMONG the effeais belonging to John Clearihue, there was an heritable bond,
which devolved at his death to his fon, who was then in India.

The fon, however, though informed of his father's death, and though he had
given authority to his agents in this country to adopt fuch meafures as they
thought mofR for his advantage, made up no titles as heir to his father; it being
doubted by thofe who had the mnagement of his concerns, whether he ought
to betake himfelf to the heritage, or, after collating it with his father's younger
children, to draw a rateable proportion of the whole effeas.

In the mean time he executed a latter-will, whereby he bequeathed his estate in
India to John Clearihue Macbain, one of his nephews, and his estate in Scotland
to Janet Gibfon, his mother, and his other relations; exprefsly excluding thofe
who fucceeded to him in the former, from partaking in any manner of the lat-
ter.

A difpute enfued after his death with regard to the heritable bond. As the
fums thereby fecured were ftill in bareditate jacente of the teflator's father, John
Clearihue Macbain, who had taken poffeffion of his uncle's India etlate, con-
tended, That thefe did not fall within the words of the devife, which were limit-
ed to the eftate belonging to the teflator; thus endeavouring to diftinguifh his
cafe from thofe formerly decided, in which a legacy of a right of lands belong-
ing to a teftator, was found effecTual againft his heir, who had taken a benefit
from the teftament in which the legacy was given; iyth January 1758, Mary
Gainer contra Cunningham, No i0. p. 617.

THE LORDS found, ' That John Clearihue Macbain having taken the eftate or
effeds acquired by his deceafed uncle in India, under a. fettlement executed at
Calcutta, whereby he flood excluded from any dividend of the effectfs or efiate,,
which was, or might become the property of his faid uncle in Scotland, is there-
by debarred from competing for any part of the fums in queftion.'
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