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restoration. ” This equxtable elaim js mt 1o be forfelted by:the meﬁicacy of the

‘Szer. 34, ' '/;

sale, which, on that Buppesition, influences only his right of property. ‘Nofraud °

in his canduct, nor any criminal act ha§ intervened to: 1 Llwibgqen ‘and
it is of no consequence, that he acted on the idea of acquxrmg a right to him-
self alone ; as the effect: ‘produced, not its motive, is the: gronnd of that claxm.
Neither is he requiring in a court of -law, the fulfilment of an.illegal contract 5
he demands a Just recompence ‘only, for.a pecuniary benefit-optima ﬁde con-
ferred by him. ~ That recompence, if it ‘excéed not the value of such benefit,
ought at least to be suflicient tosave: hxm?rom loss ; foxr itisia great maXxim of
equity, that zemo locupletior fieri debet altena.r damno. " To:this degreé, the de-
fender consents to moderate his demanid ; rfequiring nothing .more of the pur-
suer, than rchcf from his engagement 0 the captox:, by rewdehvery of the host-
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agxe-.. e Lad
Th.xs ‘cause, was: wPorted 10 the Gom't: by the Lérﬂ Ordmary E .When consi-

d;ermg the statute against ransoming ds entirely. out 6f the question, - .

~ % Tur Lorvs found, that the praperty of. the ship in dispute was not' trans-

" ferred to the defender by the sale made to him, and that the pursuer is'still en-

- titled to reclaim or recover the said ship ;- ‘but found, that the defender is en-

titled to.a: remmpence for <his’ brmging the ship within: the pursuer’s power to
reclaimit’; .-and remijtted to the Lord Ordznary m cali and hear parties® procu.

rators on.ithe extent of that. recompcxice.

BethpaTmes rsclaxmea against ‘this mterlocuwr the pursner 50 far as5.a re-.

compence Was to be allowed to the defender, ‘and the Iatter in as. much as'the
pmpeﬂy was adjudged to thé formers - LN Dol raaw :

- On advising mutual petitions and "answers,- thé Com:t adhered modlfymg'

the recompence to ‘the..amount of “ithe legal salvage premium ascertamed by
the statute to re-captors, together w1th the expg-,nse Iald eht on the vessel.,”
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WILLIAM DAYIDSON hang bcen gmlty df fm‘mcatten ‘agreed to pay to. Gre-
*_gor Grant, the kirk-treasurer .of - the_ parish in-which be resided, -a small sum

for behoof of the, poor; intending, in this manner, to quash any action which

might have been instituted against him in the civil courts, for the penaltles im-

~ posed by 1661, cap. 38 and hkewxse to prevcnt his ‘being prosecuted before
. the tribunals of the church. = §

He afterwards refused fo fulﬁl this agrcement on the ground of iis

illegal ; and

being
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No.102, Pleaded in defence, Kirk: s¢ssiond are mot warranted, in a Judmlal capacity, to
impos¢ pecuniary fines on -persons guilty of fornication. - -They-are equally un-
authoris¢d 10 compound,: &xiraisdiciaily, those- penalues which ‘may be levied
in the civil, conrts, in-virtue of the statute of .1661. . Indeed, this last must be-

~qu1te inept and ineffectual ; for as these fines are recoverable by a popular ac+
tion, no private agreement with one person can hinder a subsequent prosecution
at the suit-of another. Viewed, too, as a pecuniary commutation of penance,
such a transaction as the present is liable to much exception. It seems equally
inconsistent Wlth the purpose of d1sc1phne, as wuh tha gcmus of our ecclesias=
tical policy. See 1cth™ Anne, cap. 6. o ‘

Answered for the pursuer, Though kirk-sessions are not authonsed to 1mpose
fines for offerices of this nature, they have. become. as legal guardians of the
poor’s funds, the only prosecutors for those which, by the statute 1661, may be
inflicted by the justices of the peace, and othei ordiriary judges. If; then, such
penaltles may be recovered, and are in fact: exclusively sued for by the kirk.
sessions; no reason can be given, why the party. ,hable may not agree to pay to
them without a prosecution. - .

Neither is it of any importance in the prcsent question, that after an agree-
ment of this sort, the delinquent is generally understdod to be discharged from
ecclesxastwal censures. Of this species of punishment the civil courts have na
jurisdiction or cognisance. It belongs to the superior judicatories of the chureh
alone, to put a stop to these proceedings in klrk-sessxons, when appearmg 10 ine
terfere with the spiritual welfare of the peaple.

The Lorp OrpiNary found, “ That the debt being eontracted by W&y oE
transaction, to free the defender, as well from .any prosecution before the j Jus~
tices of the peace, as from any ecclesiastical inquiry into his conduct, cannot
‘be enforced by this Court; reserving to the pursuer, and all others concerned,
to insist in a proper: actlon before the _]ustlces of the peace, or. other _]udges com-.
petent.”

A reclalmmg pctltxon having been prcferred Wthh was followed with an-
swers, it was :

Observed on the Bench, As the practxce of bargammg W1th kirk-sessions, for
irregularltles of this kmd has long prevaﬂcd in Scotland, and the money.
thence arising forms a very considerable branch of the poor’s funds ; so there-
do not appear sufficient legal grounds for preventing it in future.

Tue Lorps altered the Judgmcnt of the Lokp. ORDINARY and found the des-
fender liable. . - B

LordYOrdinary, If{qi[t;.  Act. W. Miller. Alt. Hon_yman. "+ Cletk, Ro&ert.ron;
g, - - ol ch,,fv. 4. p 30.. Fuc. Col. No 291. p. 447 )
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