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824 ARRESTMENT.

by Lord Bankton, b. 3. tit. 1. § 42. The Lord Ordinary, by his firlt interlocu-
tor, found, that Ifobel Wright was preferable upon her execution of arieftment,
which bears the hours of five and fix, to John Anderfon, &c. whofe executions
bear the hours of five and feven. But, upon reprefentation and anfwers, the
Ordinary proncunced a contrary interlocutor in the following terms: ¢ In refpect
¢ of the {pecial circumftances of this cafe ; and particularly, that the arreftments
founded on by both parties, were executed by the fame meflenger, fome of
¢ them at Edinburgh, and others of them at Leith: Finds fufficient ground to
¢ prefume, that the arreftments in Leith were firft executed, and that they were
¢ all executed at the fame time, viz. betwixt the hours of five and fix of the 4th
¢ of Oftober ; and, therefore, alters the former interlocutor, and prefers the
¢ parties pari passu, on the {ums in the hands of Bryce.’

Upon a reclaiming petition and anfwers, ¢ the Court adhered to the Ordinary’s
judgment 3’ being of opinion, that here there was no evidence of a priority, and
moved chiefly by the circumftance, that, in this cafe, one meflenger had execut-
ed all the arveftments, and before the fame witnefles; and in whom it had been
a grofs breach of duty, having the diligence of different creditors in his cuftody,
to have given any one of them a preference to the other,

Ag. R. Blarr. Alt. D. drmtrong, Clerk, Pringl..

I3l Dic. w. 3. p. 45. Wallace, No 103. p. 272,

1779. February 20. Goipie against Gissox & BALFoUR.

AN arreftment betwixt the hours of four and fix, preferred to one betwixt fix

and nine.

Fol. Dic. v. 3. p. 45.

1787.  Fuly 25. James LisTer against JouN Ramsavy.

Jamges LisTER, being creditor to Lilias Dewar, ufed arreffment in the hand,
of one of her debtors in 17835. He immediately after brought an a&ion of
furthcoming, which was conjomed with an adion of multiplepoinding raifed by
the arreftee ; and he obtained a decreet of preference.

Refore thzs decreet was extracted, a claim was entered for John Ramfay,

virtue of an arreftment which had been ufed by him three years before. Bu{
the Lorp OrDINARY, ¢ on account of the mora on the part of the claunant, of
new decerned in the preference.

In fupport of this judgment, which was aftcrwards brought under review of
the Court, James Lifter '
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“Pleaded : Anciently. the only’ effe@t. of arreftment was to: prevent- voluatary.

payments to the idebton himfelf.: In a competition  of cyeditors, it was not the.

perfon whole arreftinent was firft executed, but he who firlt obtained a decreet
of: furtheomifrg;to. whom the preference was given : And hence it mmetlmes hap-.

pened, that a’prior arrefter, who had brought his attion in the Court of Seflion, -

was peftponed ‘to. ome, who, having commeneed the fame aftion in an inferior
court, had, from the fhortnefs of the inducie there allowed, been able more,
ipeedily to complete his diligence. In modern times, it is true, this ftriCtnefs has
been confiderablly relaxed ; but (il any unreafonable delay will be fatal to the
preferénce otherwife given to priority. in-date. - A fecond arrefter, therefore, who,:
without lofs of time; Has“Brought: his adtion, and who has obtained a. decreet, ought
certainly to"be preferred to ‘one, who fér years has negle@ed to follow out his,
dlhgene:e in% prope‘r manner, Spottifwood, Harcatle, wope Arvefiment ; Stair, b
4. tit 3576l 5 ‘Bankton; by 3. tit. . §'43.;: Edkine, b, 3.4t 6. § 18,

Answered : Sincé the enadtment of 166y, limiting the duration - of arreftwents:
to five years, it does not appear that.any other reftraint ought to be impofed on
the ufers of this mode '6f diligence. - At. any rate, the preference here awarded.
{eems unfupported by any precedent.: Whatever may kave been the effe@ of ar-
refhient:in: the moft afciént periods.of owvlaw; it.has now, for a long while, been
confidered, not only to prohibit payments to the debtor, but alfo to create a cer-
tain /ien or nexus in favour of the arreffer, which nothing but an extracted de-
cregt of preference obtained by another. creditor- can effectually (hfappomt In
the prefent cafe, as an adon . of mulnplepmndmg had been comimenced, te
which the firft arrefter was a party, an extradted decréct in that procefs would
alfo have been necefﬁsy, to.put the arreftee in fd.iety to. pay to any other
perfon.

¢ Tz Eokvs aitered the interloeutor of: the Lord’ ‘Ordinary, and found the firft
arrefter to be preferable.)

Lord Qrdinary, Alpa.. Tpr John Ramfay, AI ‘Cormm For ]amcs Liiic* Patison.

éierk COraies ‘i T .
Craigie. * Fal Dic, . 3 ?- 46. Fac Col. No 343. p. 53T
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Expences of Arreftment.

1542, Fanuary 4. INNES against TTORBES.

In a competition between Innes as arrefter in the hands-of Peter Grawturd, on
a debt due by him te Robert Gordon by & promiflfory note, and Forbes as in-
dorfee by Robert Gordon to the faid promiffory note, Innes had formerly been
preferved upon his arretment : and now Forbes having infifted that Innes {hould
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