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Anfwered: As it is eafy for any adjudger to obtain decree of c~ttification in a
procefs of fale, within a Inuch lefs time than a year pofterior to his adjudication
becoming effecual, he might, if the objedion were good, exclude, at his pleafure,
the benefit of the flatute' of r66i. In the cafe of Riccartonholm, the adjodica-
tion in queftion had not been deduced till after the year and day from the fir
effeifual one was elapfed; fo that there the ftatutory benefit was not affeaed.

The Lord Ordinary ' repelled the objedion;' and
The Court adhered to that interlocutor.

Lord Ordinary, Braxfld.

St'wqri.

At. A. eircromby. Alt. C. Hay. Clerk, Home.

FoL Dic. v. 3..P. .14. Fac. Col. No 237. P. 367,

1791. june I.
CATHARINE MACKENZIE, and others, ag4inrt Ross aid ornvig, and others.

THE late Roderick Mackenie being regularly infeft, as a crown-vaffil, in the
lands of Redcaftle, executed a conveyance thereof, in fiveui of himfelf id life-
rent, and of Kenneth Mackenzie, his eldeft fon, in fee.

This conveyance contained a precept of fafine a me, as well as de me, and a
procuratory of refignation; and Kenneth Mackenzie,: the difponee, immediately
proceeded to take a bafe infeftment; but he neither obtained a charter of con-
firmation from the Crown, nor executed the procuratory of refignation.

Both old Redcaftle, who died in 1786, and his fon, owed large fums; and, in
the years 1788 and 1789, their common creditors adjudged the property of the
lands of Redcaftle, as veled irk the perfon of the fon, and the fuperiority, as in
hareditate jacente of the father, upon fpecial charges.

In order to obtain, to their adjudications, the privilege of 'being the firft effiec
tual, the creditors purfued different meafures.

Catharine Mackenzie having, along with thofe whofe adjudications had been
conjoined with her's, obtained in Exchequer a charter of adjudication of the fu-
periority, proceeded to infeft herfelf qua vaffal in the property.

Meffrs Rofs and Ogilvie, on the other hand, obtained in Exchequer a charter
of adjudication, which contained a claufe of confirmation, whereby it was in-
tended to confolidate the property and fuperiority.

The fignature of adjudication prefented by Mrs Mackenzie, &c. was prior to
that of Meffirs Rofs and Ogilvie; and as it unqueftionably rendered her adjudica-
tion the firfi effeaual one as to the fuperiority, fhe -maintained, that the fubfle-
quent proceedings of thefe gentlemen, in applying to the Crown for a confirma-
tion, were irregular and inept ; and that the infeftment in the property granted
by her to lierfelf was fuifficiently authorifed. In fupport of thefe propofitions,
the
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No 450 Pleaded: The right of fuperiority in old Redcaflle, and the right of property
in his fon, were two diflitia and feparate eftates, which their refpeaive creditors
might attach for their payment. The former of thefe was accordingly attached
by Catharine Mackenzie, and thofe who concurred with her, as creditors of old
Redcaffle, by charter of adjudication, followed with infeftment. Thefe proceed-
ings would have been an effeaual bar to young Redcaflle's attempting, by con-
firmation, or by executing the procuratory of refignation, to confolidate the pro-
perty with the fuperiority; and they muff prove equally fatal to the meafures
purfued by Meffrs Rofs and Ogilvie, in order to accomplifh the fame purpofe.
Indeed, to fuppofe, after the right of fuperiority had been duly transferred to a
fubjed, whether by voluntary or judicial alienation, that it could be exercifed by
the Crown, would be quite inconfiflent and abfurd; Stair, b. 2. tit. 3. § 28.
Hope's Min. Pra&t. p. 62. § 151. 152, itl December 1738, Ramfay of Wylie-
cleugh contra Brownlees, p. 211. v. i of this Diaionary; 27 th January 1756,
Creditors of Tulloch, p. 25o. v. i. of this Didionary.

Anfwered: If young Redcaflle had been defirous of holding the lands of the
Crown, he might have applied for a- charter of confirmation ; and thus he
would have united in his perfon both the property and the fuperiority. A
creditor of young Redcaflle, after being inflated in his right by adjudication,
could purfue no other courfe.

It is true, that as the right of fuperiority, till it was, in the way above defcrib-
ed, transferred to young Redcaftle, continued in the perfon of the father, or after
his death in his baereditas jacenus, it might be attached for his debts; and fo the
adjudication led by Mrs Mackenzie, &c. having been followed out before any ap-
plication for confirming by his fon, or his creditors, muff fo far be confidered as
the firft effedual one. But this adjudication can be confidered only as an incum-
brance, orpignus prteorium, the right of fuperiority itfelf fill floating between the
father and fon, till it was by confirmation effedually vefiled in the latter, or
thofe deriving right from him..

From this, it is evident, that as the ihfeftment granted by Mrs Mackenzie to
herfelf was altogether inept, an adjudger before the expiration of the legal, ha-
ving no right of entering vaffals, fo it was flill competent to apply to the Crown
for a confirmation of young Redcaftle's bafe infeftment, in the fame manner as
if no diligence had been ufed for attaching the right of fuperiority. The autho-
rities quoted on the other fide relate to a period in the law of Scotland xw hen the
diligence of apprifing was ufed, which was truly a judicial fale, under a faculty
of redemption. And although it be true, that with regard to the bygone ar-
rears in an adjudication, the fame doctrine has, been admitted; in all other refpects,
an adjudication before the expiration of the legal is now viewed in a quite dif-
ferent light; Stair, b. 2. tit. io. ; b. 3. tit. 2. 29- 30. 38.-; Erikine, b. z. tit.
7. § )5.

Mrs Mackenzie had alfo charged the heirs of old Redcaftle, his eldeft fon hav.
Jug died, to give her infeftment in the property. But as before this the figna-
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ture for Mefifrs Rofs and Ogilvie had been prefented, it could be of no ufe, un..
lefs Mrs Mackenzie could have fhown, that there was fome irregularity in their
proceedings.

The Court were unanimoufly of opinion, That the adjudication of the fuperi-
ority by Mrs Mackenzie was no bar to the fubfequent confirmation obtained by
Meiirs Rofs and Ogilvie; and they were equally clear, that the infeftmnent grant-
ed by Mrs Mackenzie to herfelf, was quite unauthorifed.

The Lord Ordinary had found, That the adjudication at the iniftance of Catharine
Mackenzie, is the firft effedual adjudication guoad the fuperiority; but that the
adjudication at the inftance of Meffrs Rofs and Ogilvie, is the firft effedual one
quoad the property.

And, after advifing a reclaiming petition, which was followed with anfwers,
THE LORDs adhered to the Lord Ordinary's interlocutor.
Another reclaiming petition. was preferred; but it was refufed without anfwers.

Ordinary, Lord Justice Chrl. A&. Honyman. Alt. Abercromby, M. Rofs.
Clerk, Home.

Craigie.
Fol. Dic. v. 3.p. 14. Fac. Col. No I83- p371.

1739. Juy 15. The CREDITORS of Thomfon, Writer to the Signet.

THE firft effecual adjudger was found entitled to annual rent of the expence
of his, adjudication.

Fol. Dic. v. 3.P. 15. Kilkerran, (ADJUDICATION.) No 5 p. 4.

1755. J'ine 17.
COMPETITION betwixt Lieutenant DUNCAN CAMPBELL and NEIL M'VICAR.

LIEUTENANT DUNCAN CAMPBELL having purchafed the eflate of Kirnan, by a
minute of fale, from Robert Campbell., apparent heir thereof, did, upon the 3d
July 1744, deduce an adjudication in implement of the minute On the 26th
Auguft 1747, he obtained from Sir James Campbell, fuperior, a charter upon his
adjudication; and, upon the if September after, was infeft.

Neil M'Vicar being creditor to the faid Robert Campbell in a confiderable fim
due by bond, led an adjudication of the eflate of Kirnan upon the ad 1672, bear-
ing date ioth July 1744. The adjudication was followed by a charge againft Sir
James Campbell the fuperior, 2 7th May 1745 ; and in this flate the adjudication
was produced in procefs, without being completed by infeftment.

In a ranking of the cieditors of Kirnan, M'Vicar inifted-that his adjudication
thould be ranked pari pau with the Lieutenant's adjudication in implement.

No 4.
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