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given in a case not dissimilar to the present.. Harcarsc 16th Deccmbcr x682

Thomson contra Anderson, No 80. p. 9736. .
Answered ; No act of behaviour as heir can be concexved more c0mp1etc
than that in question, done not only in the character but under the appellation

- of heir-at-law ; 1. 20. D. De acqwrend vel. amjttend. hared. Stair, B, 3. T. 6.;
-Bapkt. B. 3. T. 6.; Ersk. B. 3. T.'8. § 82. Nor js there any' ‘toom for the defen-

der’s plea of favour, in opposition to-a passive title so salutary in guarding againist
the fraud of heirs. The law should act with a constant’and regular operation,

- giving in all cases a setiled effect to- settled ‘principles, however individuals

~may happen to be affected ; nor, in truth, is any thing more favourable than
a due and steady application of the same law to all cases félling undér it. If

this be departed from, a jus vagum- et incertum will be mtroduccd under which
no man can know to what he should trust; and it is better that one man should
suffer by his .own inattention or fault, than that the laW and through it the
security of- the whole subjects, should .be injured. Accordmgly heirs are held
to be liable, eyven where there is not the least susp1c1on of mtromlssxon Stair,
]uly 1672, Foulis contra Forbes, No 59. p. 9711.; July 2. 1743, Hutchlson

- contra Menzies, No 66, .p. 9722.; HeriTaBLE AND MoVEABLE, Sect. 28.;

~ Ersk.B. 3. T..8. § 84.; Bankt.B. 5. T. 5. § 102. Noris the case quoted from'
Harcarse different ; for the defence there was, that the debt had not been dis-
_charged. At the.same time it is to be observed, that James could have no oc-
_casion for a claim of relief against the L. 6o security, because it was only guoad

the excess of the debts beyond that part of the disponer’s estate, that the dis-
position to James was reducible at the suit of creditors. .

The Lord. Ordmary again repelled the defence ; and. the defender reclaxrned

40 the Court, -when it was Co-

- Qbserved on the Bench; As the Court, in the case of Maitland of Pltnchxe
No 70. p.9730.; in that of the Creditors of Ayton, No 74. p. 9732. ; and i in
other instances, have given relief against an actual ‘service, when there was no
intention to represent ; so, a fortiori, is that indulgence due here where the
claim is laid on the mere appearance of gestio pro harede. '
. “The CourT altered the Lord Ordinary’s 1nterlocutor, and “ sustained the de-
fence against the passive title of gestio pro herede.” , ’

Lord Qrdinary, dbva, Acte M. Ross. Al Lqrd Advocat:. Clerk, Gordon:
S. S Fol. Dic. v. 4. p. 41. Fac. Col. No 56. p. g8,

1991. May13.
The Crepitors of Brycr, WiLLiasm, and GEORGE Bratrs, against DAvm BLAIR

)

ArTER the death of Bryce Blair, and his two sons leham and George who
were propnetors of certain lands in the county of Dumfncl JDavid Blair, their
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apparent heir, executed a deed cbnveyrng the whole subjects to trustees with No 76,
powers to manage them, and also to sell what part was- ‘mecessary for dxscharg- _ :’;;‘;;g vr]::r‘xg

ing the debts. the effects,.

‘David Blait afterwirds made up invéntories Wlth a view of entering heir _"&fa,':',‘;fw;

cum béneficis, in virtue of the'act-1695, chap. 24 ~ His trustees also let a-part ™
of the lands; and: for ‘several years uplifted the rents;. and they likewise sold
some small parcels:of land; but the sales were afterwards given up, the truss
tees totbeinig it situaﬁon to'grant the necessary conveysnces. -

At last, after- an. interval -of tén years, a process, of ranking. and sale was
brought by ‘the credmors, and: David Blair. clauned a comsiderable sum as due
to him ; when an objection: was stated, that, in. consequence of the proceedmgs
already mentloned he had become liable gestione pro harede for the-debts of -
his predecessors; and thereforé could not be allowed to enter into-a eompetition -
thh their creditors.’ .

 The quesnon havmg been:: reported on- mfom‘iatrons, t«he Court Were unam- :
mously of opinion, that as; im those. proceedings, David Blalr had ‘no view of
appropriating the subjects, his purpose being that of dlschargmg the debts due
by his predecessors, no passive title had been incurred. = * ;

. Tue Lorps, therefore, repelled the- objection to- ‘the claim entered for -
Davxd Blair, and remitted the cause to the Lord Grdmary

Reporter, Lord Henderland.. " Acti Dtaa qf Facult] VA Ale. Solmtor-GemraI -

- Clerk, Mmbc/mx
C. , e - Ful.-Dic.v. 4+b. 42. Facr Col- No 148, $..36E.
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Apparent Heir paying his predeeessor’s‘Debt’s.

-

1628. 7anuary 26 CQMMISSARY of DUNKELD agmmt AB!;RCROMBY

Tue voluntary payment of the fathers debts makes not the payer to be No 77~

heu’.
g ! ; ' Fol Dic. v. 2.p 32. Auclzmleck MS. P 2.,

LR Dune s report of this case is No 38. p 3502. voce DILIGENCE.
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