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bill void; and its being aftermards fufinined, wes chigBy o this :amediom, that
the debitor was ative, and did.not didown her having suthorifed the aotaries o

fign for her. ‘

°. The Coust fuftained the sbjedions to the bill.- See This vale, voee Wriz,

Ad. Jonts Dundes. Ale. Joby Dibyiple

1595. = January 27. T
" ArcaaLp GrAHAME agdiist Wartiau Gribiesert, dnd Company.

On the 24th O&ober 1791, William Gillefpie and Lompany,. in cmfeqmﬁce
of & cofignment of gbeds mnidedn their hands, accepted: & bill, hologiaph of

William Robb, in the following getms : B _‘
L. g8:pos.Sterfing. < Glasgtto, 248l Fuly 1791,
. S Sixmienith-hfelydate] pay to-us o
orier, at the fhop of Wr Ahdeew Bibbuld; she fim of
Fifty-éight gibtnds ten Miillinigs Seerdihg; value seceiv-
,éa;ﬁ.dmg ; | T RO
o (Sigoed)
To Méffis William Gillefpic and -€o.
linen-primters; Atiderfton.

Witliam Robb afterwards iceealed the fum in ghe bill o L.438+ pos; b ia-
ferting the figure 4 Detweent the « L. 2ud thie® § dethetop of e bl dpdwe-
g 2 foute throngh the word- of}’ 4t thre entl -of ¢he ik direy ddding thesawords
* or 1o oiir’ at-the beginfithg of #hé “feeont ; and thewords > ol bundred13* at
the beginning of the third; all which ke v ehabled o idojodn gonfequencs iof
the’ blitik fefc betwikt the ¢L afid-ehe* §7 antl uf thieverbeing no writing-onithe
ftamp, - “Fhe fraud was fo-well:estecutad, that i buld (oaroedy diswe beentdifco-
verad GhIGHs by # petfon awkré UF # 5 ¥élio ght, O & natrolw intpedion, dihve
perceived, that the words added wete siiiteen a little Qiffarbntly from thefewltinh

Tollowed them, #nid not quite ¥ the fame line.

O the 29t O&Uber wr; Willidu iGillefple asd Cothpany, ‘il confequenoe
of & feotil comighnitt-of goolls, atcdpied anotber billfer £ 55 Beeding, - duted
26th Taly 152, - payiibic ik months whiee date, -Tltiodillokasvriztan, andiits
amount altered to L. 450, by Rubb, dr afinsar :manerer withthe former. Jhe

i

frand; however, Wes:not o wdll exeouted 3 :in particular; e wérdd* four; which
h #owas inferved at the -endof -thie fecontd : dine, 'had: @ very crowded apipet

anté. - |
“Poth Billy were-written upon:fhilling ftamgps.

-

ydihe; - cftierfor-the Thile Bak at Glafgew; wwho, having -threstened to

Vor V. _ 8z

Davio Rots & Co.. - -

Thefe bills, thus altered, were difcounted by William Robb with Archibaht
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charge Gillefpie and Company for’ payment of them ; they raifed a {ufpenfion, in
‘which they offered to prove, that'it was the’ general practice not to wnte upon
the ftamp, and further

Pleaded, 1mo, When a document of debt is altered by forgery, or v1t1at10n
action will not be fuftained. on it,,even to the extent for which it was really
granted ; becaufe, after the alterauon, it affords no legal evidence of its former
flate3 Termly Reports, vol. iv. 1791, Mafter, &c. againft Miller; Fount. v. 2.

p- 751. oth July 1712, Lawsie- againft. Reid;-woce Proor. The charger muft
therefore prove his debt aliunde, and bring a regular action for conftituting it.

2do, At,any rate, the acceptor.cannot be liable beyond the original fum. "The
obligation of the granter of a bill, as of any other writing, is founded entirely on
his own confent., ‘There is only this. difference-between them ; that the former is
underftood to ¢anfent to pay the amount of the bill, as at the date of accepting it ;
without ftating any exceptions which do not appear from the bill itfelf. -

Every time a bill isindorfed, a new tranfaction takes place between the indor-
fer and indorfee.; by which the former binds himfelf, that the amount of the bill,
as at the date of the indorfation, fhall be paid. But to this tranfaltion the ac-
ceptor is no party ;.and the-meafure of his obhgauon cannot be affe@ed by it.
To entitle the indorfee to operate payment from him, it muft be eftablifhed, that
he confented to pay it. In general, his fubfcription is fufficient to fix this obli-
gation againft him. This, however, will not always hold. The bill may be pal-
pably vitiated or erafed ; or, as in the prefent cafe, words may have been added to
it, after he has figned it. In fuch cafes, the ingenuity of the fraud, or the diffi-
culty of deteding i, cannot vary the queftion. . Indeed, the objedion to the bill
may not-be at all perceptible on the face of it ; it may have been extorted by
force or fear ; 6th December 1787, Wightman againft Graham, .(infm, b.t); or

' granted by:a perfon incapable of confent. ;: -

_After the acceptor returns the bill to the drawer, he has no more eontroul over
it, but the- indorfee may make proper inquiry. before advancmg his money ; and
if he negle&s to do fo, as the acceptor and he are i pari casu in. every other ref-
ped, it is he who fhould fuffer for the omiffion. - -

Answered, 1mo, It is acknowledged that the fubfcnptlon oE the acceptor is ge-

'nume‘ and that the reft of the bill is in the hand-writing of the drawer; and there-

is evidently no rafure made’; nor a fingle letter nor word put in place of another.
"There being therefore no forgery, or vitiation, in the prefent cafe, the law with
refpect to forged or vitiated writings, does not apply. -

‘A forged deed is altogether null, becaufe it is not the deed of the perfon againft
Whom the forgery is committed ; and a vitiated deed affords no evidence of its
ongmal ftate ; whereas, in the prefent cafe, there is merely an addition made to a
true bill ; and there can be no reafon, wliy it fhould not be fupported to its original
‘extent.

" 2do, But farther as the acceptor of a bill agrees to fubjeét himfelf to the con-
fequences of his fubfcription; and, as bills, like real rights, cannot be affe@ed by
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exceptions; which do fiot appéir ‘?x fa*ézef of then; ‘wherd: bill; liable apparéntly to
110 objectién; eones fned ithe hafidy of tan onétous iridorfee in eonféquence of- its
beitig' delivered by the acceptor into' the hands of the ‘drawer ; it will be good
agiintt tiie former, ‘althbugh it:may have been fraudulcntly obtamcd from hxm ;
or depofited with the draweryin truft. SR

In‘the prefent cafe, the fraud’ has' been ‘commiittéd: by trieans of an addmon
made to the bill ; but fuppefe there had been fubjomed toita declaratlon, that

it thould not be payable till the death of  the’ accéptor 5 if‘the part of ‘the "paper

containing this addition  had been ton off, the acceptor ‘would Lave been obhged
immediately to pay its contents ‘to the indorfee. -If thie bill had been totally
blank-when the acceptor adhibited his fubfcrlptlon toit;-he h‘mﬁ have been ‘held
to have given the drawer a- difceetionary power in ﬁlimg it up.: The faide would
have been the cafe, if the bill had ‘been complete; except as to the fum ; or if a
part of the fam had been left. blank, with the inteation of ‘enabling the' dmwer to
enldrge it at pleafure. . Now, fince blanks were left in the prefent cafe; fufficient
to-allowthe fraud: to be committed; without fufplclon; iitiéan make ho daﬁ*e?ence,
ina queﬁxon with' ah onérons indorfee s that ‘it was/dt! intended: ot ithagined: by
the adceptor; tHat any improper: ufe woiild be made of tHém. * No ptﬁcaﬂtléfkoﬁ
the part of the indorfee would have enabled him to dete& the fraud ; while the
_acceptor, by writing on the: flamp, or.drawing lines acyolk it; might huve prevent.
£d the poffibility. 'of itscexecution. - It would be extremely: danigetdus, if acceptoss
and inddrfers were not hable fm thc confequenc:es qﬂ*.blanks carelefsly left by
them. Goet g

- gtio,The ante«latmg of the bln is of 1t{e1f ﬁlﬁcwiiwta fubjeét the fufpenders
By that meafiire, the.chargers were deceived into a beliéf; that Robb was fo little
diftrefled for: money ; -that: he :could. afford to'allow good:bills to lie by him for
three months, without making ufe:of them. ~Indeed;: it was owing to this-alone;
that Robb was enabled to camimit the fraud. . The bills -are: written upon fhilling
ftimps, and inJuly 1791, (the:ddte -they bear), ‘bills to! any. amount might be
written upon a #amp: of: that walue 3 ‘but before: Q&dbermyqn, (the resl date of
the tranfadtion), int‘confequence of an alteration in the:fhammp daws, a bill fora
larger fum than L. 100, was ineffectual, if written on a fhilling’ ftamp ; ‘fo that, if

thie:bills had not been ante: dated, the charger, on 1hava¢count alane, Wouldﬂhave

xefufed: te difcount them: - - - ,

Replied : It can eafily be proved that, prlm' 10 thn frauds aﬂeged to. have beeg
committed by Robb ;. it ‘was’a general pra&xce, evenramong the moft! cautious
people,-not - to: wsite. upon the ftamp; and norsacceptor, -however cxrcumfpcé‘t
wpuld:have hefitated at: figning a bill:with fuch a blank ; or. thaught of drawing
lines: acrpfs it, -The fufpenders, therefote, were guilty of no fault ;wbercas., ﬂhe
charger, by proper attention, might have difcovered. the frand. =

- The practice of ante-dating billsids’ very common, and iperfedly harm]nfs. LIt
has been intreduced, from its: bemg ‘cuftoniary; to.grant bills.for real'trag{a&tions,
payable in fix months after date ; and becaufe bankers will not difcount them till

2 A
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within three months of the term of payment. To them, howewer, the date of the
tranfaction is of no confequence ; provided the names on the bill he good; and the
term of payment near. The antedating the bills could not deceive the charger
as tg Robb’s credit ; becaufe, though they had been granted of then' nominal date,.
they could not have been difcounted before their real one.

The alteration in the flamp-laws cannot affect the prefent queftion; bhecaufe,
after it took place, a fhilling ftamp continued to be the proper one for the fum:
for which the bills were atually accepted.

Tue Lorp OnrpiNary reported the caufe on informations.

Obseryed on: the Bench: The defences of extortion by force or fear, of forgery
or vitiation, are good againft onerous indorfees ; becaufe bills Liable to fuch cbjec-
tions want the confent of the granter. ‘The deed is equally a forgery, when ad--
ditional words are inferted, as when the fubfetiption is counterfeited,

But when the acceptor of a bill delivers it to the drawer, containing blanks,
which enable the latter afterwards to increafe its amount, witheut giving it a
vitiated of. fufpicious. appearance ; the acceptor muft be prefumed te have con-
fented to the alteration ; in the fame manner as be would be beld to Bave given- a:
dlfcretmary povver to the drawer, m filliag wp tha fum, d&' the blank had bezn«
total.

The pra&i.d:e 4s ta wntmg or not writing o the ﬁamp, & by no means uniform.
"The leaving a blank can give no room for fraud, except where the fum-in-the bBill:
immediately follows it. = A proof even of uniform. praffite of ‘leaving the ﬁamp»
blank, in bills where this is not the cafe, would be of no confequence:

The fraud on the firft hill ts fo well executed ; that a perfon not aware ‘of it,.

could not have difeovered it ; and as the lofs mu& fal¥ either pn: the onerous in-
dorfee, or on the acceptor ; it muft be borme by the latter; to-whom a certain. de..-
gree of negligence in leaving the famp blank may be imputed..
. The fecond bill, however, has a m'owde& and' fufpicious. appearance: The
charger ought_not to have difcounted it 5 and muft therefore bear the lofs.. The:
charge om it may hewever be {uftained to the extent of the original {fum ;. becaufe-
there arifes frem the proceedings in the caufe; what 1s equivalent. to a Jud;mai ac
knowledgemem, that fo. Bac the debt s a juft one:. :

The €ourt in general did not lay mmch weight on the antedating of the bill:;
though it was mentioned as a cireumftance, which enabled themr to. apply the
genéral principle againft the acceptor with lefsregretr.

Tne Lorps (2oth November 1794) by a confiderable majority, ¢ Found' the
¢ Jetters mrderiy proceeded, fo far as cencerns the bill for L. 458 1 108. Sterlmg,
« chargedion ; and with regard to the other bill charged on, for L. » 450, found the
¢ Jetrers: orderly proceeded, to the extent of L. 50 Sbeﬂmg 5 and fu{pended the
¢ charge for the remaining L. 400 Sterling.”

A petition for :Archibald Grahame, recliming againft this judgment, in % far
as it :Eufpemlbd the charge, was (gth December) refufed, wathou{ anfwers.
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A petition for Gilladpie and Comprny againk the rematning part of the inger-
lorsitor, - veay follaweddiwith anfivers s upon advifing which, the Lords fufpended
the letters simpliciter as to the bill for L. 450. - ;
Esbgrove. . For the Sufpender; Dean of Faculty Brskine, Tait, Turnbull,
B3t Rotland; Areh. Ze&@b‘aﬂf o Cle&, Peingle. .

" M. Dic. v. 3.p. 76. Far. Col. No 152. p. 345.

" Lord Orinary,
D. Dougia: o

The- Court, at the fame time, determinpd {éveral other cafes upon the fame
g‘,@nds” : A R . . o

- v!—‘l

oo Febmaoryag.. . . 0. TR

Georer Scuaw and’ Alevander. Muirhiead, granted. the* following promiffory.-
Rote 1o, Gasron Compary, ;- o |
T L STV : : '_,x‘,'_,‘ G'qrrgq,,x_lfb Se, ;gm_bar-'1793. _

"CWe; Alegander. Muithead, tenant in Hilton of, Gowie, and George Schaw,.
‘- teriqntin Caemnit; joinydy, and feverally, promile te pay to Camen Company, or
« their order; at Carren-affice, the fam of Yifty pounds Sterling, by regular inftal--
.- ments, of three-pounds and three fhillings-per- manth, . the value of the fid fifty
- pounds being delivered tous do thusedprfes and epsts.  © L

| » - e(Sigaed), - Apmanper Mugnzap..

' | . - ... GeerpE Scpaw.

. ¢ B 50 Sterling’” :

" The two fxf-inflalments were-paid by Sehaw; but the third ‘pot being: paid.
whin,: dise, the:Carmn: Company protefted the:pote, and .gave. the-obligants a
oharge of:-horning, B o R T

Muithead. in a fu{penfien, maintained;- That the writing, which-was the foup- -
dation o¥’ the charge, could net:be confidered as abill or promiflory-note ;.,and .

confequently: was neither -probative, ‘nor. could ' be the.foundation of fummary-

Pleading : - A promiflory note, enntled ‘to the-ftatutable priviléges, is a.writing ;
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fhort-and fimple in its form ; containing an obligation to pay a fum of money-ata. -

precife day ; and icapable of. being-indested from-hand to hand, Febsuary 2721
Vifcount of: Garnock; No 5: p. 1401. But the writing - in queftion-. is com- -
plex, both im. its- fonm, -and in the nature of; the -engagement undertaken by it.
The fiall:fam of L. 5o is<fplit inte fixteen different inttalments.. It doss ot -

fpecify the day ov-month on which the fish inftalment is paable ; :and, fuppofing

#pdidy after being protefted for payment:of. one inkalment, -and the proteft regif- -

veved, .t could not-be indorfed for the reft ; :it being a fettled poiat, that no obli--

gation; onwhich a decree of regifttation has Poen taken, can be.comveyed.by in- -
dorfation. '



