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wnot tuflicient time to-difcufls defences ftated againft them, decree ought to be pro-
nounced, referving all objections contra execationen. But here the adjudication
;proceeded on a decree pronounced, without any evidence of the debt. In fuch
a cafe, the parfuer muft take care'that his demand be not beyond what is jufily
due ; whereas, here the pluris petitio is perhaps the greateft that has ever occurred
‘in"this Court. Creditors taking decrees for random fums, with a view to adjudge,
thould always conclude for lefs than the real amount of their claim ; or, if they
wifh to teke every chance, they thould feparate the fum clearly due to them
from that for which they have only a doubtiul claim, and make a diftinét conclu-
fion for each.

The Court unanimouily ¢ fuftained the objections to William Saddler’s adjudi-
‘‘cdtion.; and found, That, in viitue thereof, James Saddler is ot entitled to be
¢ rahked upon the fubject.in queftion.’

Lord Ordinary, Craig. ‘ For Saddler, Solicitor-General Blair, Fohn Clerks
For Macueil’s other Creditars, M. Roﬁ,,ﬂlorlb‘laml. Clerk, Hone.
Fol. Dic. v. 3. p. 6. Fac. Col. No 113. p. 250,
Davidfin. '

1796. February 4.

ANpriw Macwuinnie, Commen Agent in the Ranking of the Creditors of

Alexander Hooks, against ALexaNpEr BurTon.

Avrexanper Hooks became bankrupt in 1782, when his perfonal eftate was
fequeftrated. ' ' ‘

"In 1783, Alexander Burton and Nathaniel Agnew paid a debt, as cautioners
for him, amownting to L. 342 : 10: 11. _

By receipt, bearing date 20th April 1784, Burton acknowledged his having re-
cetved L. 82.: 15 : 6 from John Hathorn, fator on Hooks’ fequeftrated cftate, as a
dividend on this debt; and, in.March 1784, Burton alfo received L. 20 further
to account of it, from Robert. Murray, a debtor of Heoks. In May 1789, Mr
Agnew granted an affignation of his half of the debt, in favour of Burton, on
the narrative that Burton had paid him the amount of it.

Burton, thus in right of the whole debt, in 1790, led an adjudication upon it, .
over lands belonging to Hooks,. without: deduéting the partial payments of

L.82:15:6,and L. 20 which he had previoufly received.

In a ranking and fale of Hooks’. heritable property, which was afterwards
brought, the common agent contended,: That Burton’s adjudication fhould be fét
afide 7n tote, on account of the pluris petitio which it contained, and which he al-
leged arofe in two ways: 1mo, From Burton’s not deducting the partial payments
he had received before its date ; and, 2do, He ftated, that Agnew, previous to the
date of his affignation in favour of Burton, had compounded his fhare of the

debt with Hathorn, Burton, and certain other perfons, whom Hooks had appoint-
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od truftees for that very purpofe; and that, in fad; part of the L.82:15:6
paid to Burton by Hathorn, was received by him as in full of Agnew’s compofi-
tion ; fo that in juftice, Mr Burton’s adjudication fhould have been led only for
his own half of the debt, dedudting the partial payments which he had received
on his own account.

Mr Burton, in defence, ftated, 1mo, That owing to Hathorn and him having had
other tranfactions together, it happened, that although credit bad been given him
by Hathorn for the dividend of L. 82:15:6, on 2oth April 1784, this circum-

_ftance did not come to his knowledge till July 1789, when he immediately wrote

to his agent at Edinburgh, to deduét that payment from the fum for which he
had dire@ed the adjudication to be led ; and, that it was owing to the inadver-
tency of his man of bufinefs, that this had not been done. That his receipt for this
dividend, although dated in April 1784, was not, in fad, figned by him for eight
vears after ; it having been antedated by Hathorn, from a defire that it fhould
not appear from his vouchers, that any dividends belonging to Hocks’ creditors
had remained fo long in his hands. T hat the L. 20 paid by Murray was receiv-
ed by Agnew, and not by him ; and that its not having been deducted in leading
the adjudication, arofe from an uncertainty, whether it would be admitted as a
good payment by Hooks’ other creditors, it having been made after his bank-
ruptcy. 2ds, Mr Burton denied that Mr Agnew had accepted a compofition for
his half of the debt; and although pretty ftrong circumftances were brought
forward by the common agent in proof of his allegaﬂon the Court did not {feem
to confider it as fully eftablifhed. ‘

Thefe explanations, it was contended by Mr Burton, evinced, that he had ne-
ver any intention of concealing the partial payments which he had received ; and
that therefore, agreeably to the prefent practice of the Court, the adjudxcaaon
{hould at leaft be fuftained, as a fecurity for the prmmpal fum truly due, mtereft
and neceflary expences accumulated, as at the date of the decree; Kﬂkerran
No 17. ApjupicatioN, (No 27. b.2.); 13th January 1759, Creditors of Dun_10p'
(Ne 29. b.1.); 7th March 1769, Rutherfoord, (No 31: 4. t.). ‘

Tue Lorp ORDINARY, ¢ in refpet the faid Alexander Burton has not made it
appear, that the pluris petitio in his adjudication was owing to an innocent mif-
take, therefore, {uftained the faid objection, as fufficient to reduce his adjudica-
tion in totum, leaving him to rank as a perfonal creditor for what may be found

) due to him.

On advifing a reclaiming petition for Burton, with anfwers, &c. it was
Obfzrved on the Bench : A general adjudication is no doubt more of the nature
of a pignus pratorium, than of a fale; yet, as a decree of expiry of the legal,

although in abfence, may convert it into a right of property, it muft not be laid
down as a general rule, that no pluris petitio thall have the effe& of annulling an
“adjudication. In the prefent inftance, the conduc of Mr Burton was flovenly,

and even culpabL
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‘The Court * adhered, and found Mr Rurton hable in the. expence of the
anfwers, &c,

Lord Ordinary, Swinton. Alt. Hay.

For Common Agent, D. Catkeart,
Clerk Meuzies. )

Fac. Col. No 200. p. 48¢0.
Davidjon. :

e —

1722, December 20. Hx;m_)msoN against Grauay of Kilmardinny.

Ax adjudication being led upon feveral grounds of debt, it was objected againft

fome of the bonds, That they were null, upon the head of ufury, in regard an-

nudlrent was padtioned, from terms prior to the dates of the bonds, and yet no
evidence given, that the debtor received the money at thefe terms; on the con-
trary, the bonds bearing the’ receipts of the money indefinitely, the prefent time
only could be underftood.—TaEe Lorps found the objeCtion againft the bonds, not
fufficient to annul them, as ufurious ; but fuftained it, to open the legal of the ad-
judication, and cut off the penaltxes and ‘accumulations of the faid bonds; and
fuftained the adjudications for the principal fums, penalties; and accumulations of
all‘the bonds whereon the adjudication proceeded, except the bonds quarrelled.

« Here the cafe was cited,” determined a year or two before, betwixt Haly- -
burton of Newmains; and the Lady Monboddo ; where an adjudication having
been led upon a bond, without deducing the retention, betwixt Martinmas 1652 -

and’ 1673, which was a trifle,’ and by overfight ; the Lords did reduce it to.a fe-
curity, for prmc:pal annualrents, and neceflary expences, not only as to that debt
but as to feveral others, agamﬁ whlch no exaepuon could be made.

v : “ - Fol. Dic.v. 1. p. q..

I724. June ¥2.

The CrEDITORS. of RODERICK Forpes. of Brux, against Sir James GorpoN of

Park, and JAMLS-LRSKINE, brother to thtodue

I the ranking, of the creditors of Brux, it was ol_;cﬂc’d to the adJudxcatlons
produced by Sir James and Mr Erfkine, 1m0, That they were led: for fums which.
were not in their perfons at the time when they charged their debtér’s reprefen-
tative to eriter heir in general to hinr; and therefore, as to fich fums, they were:

~void. 2do, That the charter from “the King, under -the Great Seal; upon Mr

Erlkioe's adj udxcanon, was void, as flowing a non babente patefiatem, in refpe&t that:
the lands held. of the late Earlof Mar 3 and oni. the. ISth 1une 1718 at which-
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