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1796. F?bruar_y 2.
The CrEDITORS of WALTER FERGUSSON against Mrs CATHAI{INE SNVIN’I‘ON

I 1782, Walter FerguiTon, writer in Edinburgh, married Mrs Catharine Swin-
ton, alady of a refpe@able family, by whom he got a fortune of about L. 1600
Sterling, befides a yearly revenue of L. 84 126, anﬁng from property not fal-
ling under the jus mariti.: -~ -

No contrac was entered into at the time of the marrxage but by a poftnuptial -
one in 1789, Walter Ferguflon, after he had become infolvent, fettled a jointure -
of L. 160 upon-his wife, together with L. 150te purchafe furniture. On this .

contradt the was mfeft in certam fubjeéts belonging to hxm, a few days-after.its
date v e rt'

A rankmg and fale of Walter .Ferguffon’s hentabIe property was afterwards -
brought, in-which Mrs Ferguffon having ploduced this contract and mfeftmem., .

as her mtereﬂ; the other credxwrs ) .

Objecled :'The prowﬁon t6 Mrs Ferguﬁ'on cannot- be conﬁdered as onerous, be—

caufe her hufband received agd {pent-her fortune befote the date of the contdad,

which he had come-under na;previous-abligation to-execute.: It therefore falls
under the aét 1621, as‘a gratuitous deed, executed by him after.infolvency ; and -
there are-no_grounds’ for fupporting it- te the ‘extent of.an aliment,:as-Mrs-Fer- -
guflon will have, after her buthand’s death, L. 84 m 16 yeaurly1 anﬁng fmm pro- -

perty not falling under the jus mariti, .

Answered : Settlements made by a hufband on a wife, evenr after mfolvency, are -
reducible only .in fo far.as they are exorbitant;. .11th Janvary 1738, Robert- -
fon, No 75-p- 9573 ¥gth June 1635, Walker, No y2: p..¢953..; inth january
1676, Brown, Ne.73.'p. 954. j: 1’jth February 1738, MKenzie, Na 76. p.g58.3 ¢
26th July 1744, Gampbell, No- 103 'p- 988." But. the prowifion in:guettion, con- -
fidering Mrs Ferguflon’s fiation.in life, and . the fortune. brought by her is mo-. -

derate and reafonable. .
_ The Lord. Ordinary took the: caufe to report.”

T

The Court were unanimous -in.. thinking,. thatthe ce.ntm& fhould neither be
fupport;ed wor {et-afide in totg..  Some of - the Judges thought that Mrs Fergoflon
fhould be allowed. 10 per cent. yeariy of ‘the. fortune: brought by her. The-pre-
vailing -opipion, however, was, -that, ‘in- cafes of this fobt] theé extent of the wi-
dow’s provifion ought not to depend.fo much upon ‘what her hufband received by -

her, as upon the rank and fituation of the parties. Lo

Tne Lorps; * in refpe& both parties- are. agreed .that- Mrs Ferguﬁ'on has the -
- property of a houfe in-Tiviot Row, and: the fee of two fums of L. 700 and

L. 283 : gs. Sterling,: due by bands bearing: intereft, reftrict-her provifions, grant-

ed by Mr Ferguflon out of. his eftate; to an annuity of L. 8o Sterling, in the e--
vent of her furviving ber hafband ; .and.in fo far. repel the ob_;eéhons made to -
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faid provifions, and to the heritable fecurity granted for the fame, in virtue of
the poftnuptial contract.’

Lord Ordinary, Monboddo
Alt. " Honyman, Catbcarf, Arch. Campbell, junior.

R. Davidson, -,

......

For the Creditors, Maconochie, Rae.
~Clerk, Colqubeun.

. Fac. Col. No. 198. p. 476.

SECT. XIV.

Who are to be accounted Prior Creditors.

1669 7anuary 21.
The CREDITORS of Jonn POLLocK agamxt IAMES Pom.ocx hls Scn.,

- THE credltors of ]ohn Pollock: havmg ‘adjudged his tenement for their debs,
and James Polleck having gotten a bond-of 5000 metks from his father, payable
after his father’s death, which was granted after he wis mairied, he did alfo apprife
thereupon, within year and day of the adjudication. " The adjudgers raife areduc-
tion of this bond, and the apprifing following thereupon,” upon thefe reafons ; firss,
Becaufe the bond was granted for love and favour, and albeit it bear borrowed
money, yet the {faid James has acknowledged by his cath, that it was for love
and favour; and fo, being granted betwixt moft conjun& perfons, after the con-
tracting of . their debts, it is null by the aét of Parliament r62r.—The detender
alleged, That the reafon-was not relevant.as to-fuch debts as Wwere not conftituted
by writ, anterior to.the:defender’s bond ; and as to any conftituted by pxob'mon
of witnefles, for proving bargains, ‘merchant accounts, and furnithings, wherein
the probation and decreet are both after the bond, they cannot be fa_id to be ‘an-
terior debts, becaufe they are not conftituted till fentence ; “and-albeit the fen-
tence bear the debt to have been contrafted before this bend, yet that cannot
make them. anterior debts; becaufe writ cannot be taken away by witnefles,
proving an anterior debt, which would be- as effeCtual againft the- twrit, -as if the
payment thereof had been proven by witnefles ; and the time of bargammg or
turnithing, being a point in the memory, and not falling under the fenfe, nobody
would be fecure who had writ, but that bargains and furnsture might be proven
anterior thereto.—The purfluer answered, That his reafon was moft relevant, and
the conftitution of the debt is not by the decreet or- probation, but by the bar-
gain, and receipt of the goods or furniture, after which, no pofterior deed of the
debtor can prejudge the creditors furnifhers; and albeit in many cafes witneffes
prove not, and witneffes are not admitted to prove, where writ may, and ufes to
he interpoled, vet where the probation is competent, the debt is as well proven



