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h‘m uﬁm&tvf penaktx, sepihy to.be ¥ep, abs;u:d it having bepn exprcssly found,  No ez
that! expepses. were not due. /-

Answered ; The pursuer was cntltled to have his hent@bl@ bond guaramteed
ta him; and for this end the expenses.in question were l3id out, He has there- -
fore the same. claim to.an adjudication for these as for the -expense of executo-
rial diligemce,; both: the.ong;apd;the. other being ncvcﬁssaswaoy sendering his.se.
clrity: effectual,. ahd. m%vmpg he. debt. . It is tiue, Morisop ‘and Murison
have besn foiind not, &gblp 11 regmbuns& the pqrsuex 5 but that does. not aﬁ'ect :
the obligation which lies wpen Bogie-~ . :

"The Lard: Qrdinasy reported: the cause ; wheu - :

. Tar Cour.found, thet:the pursuer was entitlcd mag adjudxcatxon in sscuri-
tynf’fhepcnaltymthebqndn Coar e e s L i

Repor‘ter, Lord Hazb.r : AcI;, G. I'ergu:ou Alt C Hay , ’Clcr]&, Gordan

S. : I Fol Dgc . 4. P 55 Fac.(,’ol No 23. p. 39.
i-'_{“)'s' Lo o .\.—:_U"""
1796 May 21.
Mrs. ]Aym‘ YQUNG, and her Husband,: agmwt Mrs ]ANET SINCLAIR,
and Othcrs, L ' 1
o ‘ - - No 23.
CarramN. Arran granted Mis-Janst: Youug an herisable bond of aﬁmﬁty for . ,‘%,ffcfﬁfl"’
3 certain sifin; ¢ withha. fifth part more of liquidate expenses in case of fafligf | t&rms of the

¢ libel,’ upon
After his death, a doubt having arisen among his representatives which of them a bond con-

t
should be ultimately liable:in~payment of ity Mrs* Young brought an action pﬁ;{’gy,adm
against one class of them, poncl.udmg for the arrears due to her, and for punc: Rot includs,

! expenses,gf
tual payment of the annulty in time to” come, ¢ and one-fifth part more, bcmg pbdesdsi

* the liqyiddte. penalty and gxpenses; or stated. damages arising from the fajlure
¢ .in t;wxgg\;lar payment. of ithe sa;dlﬁ,nmugy, ;pd c;ogts -and charges mcutxed ‘
"‘ in enﬁq{cmgrpgyxmnt thepgofl” . - - " . g
',I'gx@ [@@D,Ognmmr, afteg hpa;;,n,g part;es, “ depemeda )agams; the defcpd.
Qfﬁmkex{nsgﬂf -theplibel 5 buf, wpon ,payment: of the. apnuities,” ardained. the
pursuqx:s, gpon»;@e defondyis’, expanses; 10 grantofn; assignation; in the #fwd*
ers’ favour,” A decree, in these terms, was afterwards extracted. e
Mss -¥oung-having claimed €Xpenges af. process- ynder this’ dqcxec, Mrs Sm~~
clau' and. the-other defenders raised. & syspension, iy which: they CQmended thasg
where a. ]udge, after ‘hearing. parties, pronounces.a judgment which is sileng
- with regard toexpenses of :process; nope are understoqd: to. he given ; 4 8. Gady
De ﬁyct et it imp. ;. J‘hatrwhgre A-perty extragss a decrek; withous. cﬁavmg an
¢Xpress JUdgmﬂnf- on. that peint, she ingontrovertible presumption is, that he
was’ convmced if he had asked expenses when the- -Judge was master of tha
Gase, the\y,woulgdz have . been: refn,:qed ‘amd "shat- th@s hel& although the dcgrec
55 Y.2 *
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10054 PENALTY.

was i terms of a libel concluding for a'penslty'; 23d December 1757, Young
against Allan, No'19. p. 10047. ; 27th November 14761, Gordon agamst Mait-
fand, No 20. p. 10050.

- Answered ; Whatever may be the case when' an action is brought for pay-
ment of a debt not secured by a penalty, and the summons contains a random
conclasion for expenses, where the documerit ‘of 'debt contains a penalty ‘which
is concluded for in the summons, a decree; in tetims of - the .1ibel, must include
expenses of process. - In- other cases théy’ ark ‘given because there has been

- some fault on the part of the defender ; but when “a conventional penalty’ is

a

No 24
A convenw
tional penalty
in a lease, for
mismanage-

ment, exact- -

ed to the full
extent,

sustained to the extent now claimed, the’ giound of judgment -is, ‘that a party
cannot, from considerations of equity; be deptived of the full penalty, which,
at strict law, is due to him, without at least being: indemnified. for the‘expense
incurred by him jn making his debr eflectual; 4th.January 1740, Couper, No 16.
p- 100443 Igth June 1788, Allardes against Morison, No 22. p. 10052:

The Lord Ordinary on the bills reported the cause on memorials.

Observed on the Bench ; When a decree is pronounced in terms of the libel,

_in absence of the dcfenders, the actual expenses of - process are included ; but

they are not included where the decree is iz jforo, unless they are eXpressly

given.
Tue Lorps unanimously remitted to the Lord Ordinary to pass the bill, quoad

the charge for expenses of the former process.

Lord Ordinary,. Polkemmet, - For the icharger, Montgomery. . .. Alt, Tod.

D.D. . SR Fac. Col. No 218. p. 513,
1802, Febﬁarj 24. HENDERSON against MAXWE'I’.‘L’«

Jorn MaxweLL entered to the fatnt of Eastertowrr of Rothelhill, at Martin~
mas 1781, on a leasefor 19’ years, from ]ohn Henderson, the proprietor, which,
among other clauses, contained one prescribing ¢ the course of labouring dur-

¢ ing the curréncy of the tack, and that under a pcnalty of L. 3 Sterling for
¢ each acre laboured othermse than ‘as above,.to which the: damages are hcreby
¢ esnmated withoeut power to- any ]udge t3o moaﬁ’} them onr any pretence
¢+ whatever.

- Not having adhcred to the mod‘e of management pointed out by the Ieasc
an action was brought by Henderson before the Sheriff of Forfarshire, con-
cludmg for the stipulated damages. A proof was allowed, and the defender
was-*- decerned to make payment of L. 6 :18s. Sterling, being the penalty sti-
+ pulated by said tack, and incurred by the defender through his not manuring
¢ and improperly cropping, &c. He was also found Hable for the: ‘expense of
plea, and the dues of extract.

" A suspension of this decree was pleaded: (4th February 1800) before the Lord
Ordinary, who affirmed the judgment.



