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oamy~pw&awy, segry o be W abspad; it having bepn pres4y fi4n4,
thald exfpaews: Wor got dpa':

Answered; The pursuer was entitled to have his hertpble bon gupranteed
to him; and for this nd the expensesin question were )4id out. He has there-
fore the sam claim to idjodjiatipn for these 4A for th e pike of execute.
rial diliginaegloshightanned shp eth~e: beigg popea~yfor -ren;ring his se.
chrityi effectuo.i.id et everipg e d.ht, It is A pp sop and Murisoni
have beda fond not1i4bhty rej ub use thp prsa; ut. that does not affect
the obligaion whichb iop i*pon Agig.

The Lord Qrlinay repqrtd; .the cause; when
.Ima pausizfptled :tTh ipursyer was entit~4 et4. adjudication in securi,

ty af ie gionalty iA Abe bood.

Riep ozti, Lord Flar? ?. c t, G. Ferguson Alt. C. I. Clcrk Gordon.
Fol..Ac. V. 4 p. 55. 'ac Col. No 23. #* 39.

1796. May z r.
Mrs J4rT YouNo. ad -hor husband, against Mrs JANET SINCLAm,

and Qthers,

CAPTAN..ALLAN gratJd-sAjanet Young an herikable bond of amAulty for
a certairk stan. 6 AVitWa. iith part more of liquidate expenses in case of fAlli/
After his death, a doubt having.arisen among his representatives which of tjem
should be ultimately liable in paynrent of it; Mrs Young brought an action
against one class of then, ;onlou4ing for the arrears ue to her, and for puwc
tual payment of the annuity in time to come, ' and one-fith part more, being

* ite idppapen ty an pa q' tateth pe.acrisjng from he failure
.n T x4 rEPyeit c ge sa grndwty, 4 -sts and charges inqured

e*is p_uyment shpof.
W ggyn~ aY, afeg hpaji.g pgvties, "Aered against thq lpd.e

up 9?nfedgngs'ppensps; to r ptoyng tie isip O &he 4pf .n4..
ers' favour." A decree, in these terms, was afterwards extracted.

Ala's Youqg.having claimed exppgen qf racess r ties 4oroe, Mys &in-
clair and t e pther 4efenders xipe61a spspension, in which they equended, thg
where aIJudge, after heaning ,parqea, pronmuI s ..a Jdgent which is Wilen;
with ieg rd to.;xenps qp psunoureeu nrsdthrbe gi.e; I. g. Go ,
l 9 fr~t.eMt li.ir. Wh shTe apar exotriaidecretewithouseteaving ati

0xprq5 judgment on l41it pqpt, Ahg i Qttovert~ble ,reiptina is, tht ie
Was con'nced, if he had asked expenses when the fudge was.master of, the

sase, gey weu4 have be safued; and h this held although the dectee
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- No 23.
A decree ia
faro, ' in
'terms of the

libel,' upon
a bond con-
taining a
penalty, does
not include

ex~enses.4



No 23. was in terms of a libel concluding for a penalty'; 23d Decexnber 1757, Young
against Allan, No'19. p. 10047.; 2 7 th November 1761, Gordon against Mait-
land, No 20. p. '10050.

Answered; Whatever may be the case when an action is brought for pay.
ment of a debt not secured by a penalty, 'and the summons contains a random
conclusion for expenses, where the documerit 'of debt contains a penalty which
is concluded for in the summons, a decree, in terns of the libel, 'nMust-incide
expenses of process. In: other cases the ar gived because there has been
some fault on the part of the defender; but when a conventional penalty is
sustained to the extent now claimed, the ground of judgment is, that a party
cannot, from considerations of eqdity,- be deprivIed of 'the full penalty, which,
at strict law, is due to him, without at least being indernnified. for the expense
incurred by him ip making his debt effectual; 4 th January 740,.Couper, No 16.

p. 10044.; 19 th Jne .1788, Allardes against Morison, No 22. p. 10052.

The Lord Ordiiary on the bills reported the cause on memorials.
Observed on the Bench; When a decree is pronounced in terms of the libel,

in absence of the defenders, the- actual expenses of process are included; but
they are not included where the decree is in fora, unless they Are expressly
given.

TiE LoR-Ds unanimously remitted to the Lord Ordinary to pass the bill, quoad
the charge for expenses of the former process.

Lord Ordinary,. Polkmmet.

D. D.

1802, February 24.

For the charger, Montgomery. Alt. Tod.
Fac. Col. No 218. p. 513

HENDERSON aainst MAXWIL.

J'OwN MAXWhLL entered to the farnti of Eattertowr of Rolielhill' at Martin-
nras 1781, on a lease-for 19 years, from Jbhi Henderton, the proprietor, which,
among other clauses, contained one prescribing I the course of labouring dur-

ing the currency of the tack, and that under a penalty of L. 3 Sterling for
each acre laboured otherwise than as .above,'to which the damages are hereby
estimated, without power to "any Judge Efo modTf them on' any pretence
whatever.'
Not having adhered' to the mode of management pointed out by the lease,

an action was brought by Henderson before the Sheriff of Forfarshire, con..
cluding for the stipulated damages. A proof was allowed, and the defender
was-, decerned to make payment of L. 6: 18s. Sterling, being the penalty sti-
* pulated by said tack, and incurred by the defender through his not manuring
and improperly cropping,' &c. He was also found liable for the expense of

plea, and the dues of extract.
A suspension of this decree was pleaded ( 4 th February I 80o) before the Lord

Ordinary, who affirmed the judgment.

No 24;.
A conven-
tional penalty
in a lease, for
mismanage-
Inent, exact-
ed to the fu
extent.
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