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(see ArpENDIX) 3 and surely heradopting a different lnﬂe of . conduct smce ‘Mr
Fullerton’s death cannot affect the question. ‘

‘When ' the ‘cause was advised, some of the Judges thought that the letter
when taken in conjunction with other circumstances, afforded sufficient evi-
dence that a marriage had been constituted during the lifetime of Mr Fullertoh.

"The woman’s being in the knowledge of its execution, (it was said) was. equi-
wvalent to its being delivered to her ; at any-rate, as it-Was'mcrely a declaratloh
-of a fact, which had already taken place, 'delivery was not essential ; and, even
if considered .as constituting 4. mamage de pm:entz her acceptance of it was to

d. :
bezr;i:::emajonty of the Court were of an. opposxte opinion. As the law of
Scotland (it was observed) requires no definite fo_rm for the cohstltutxon of mar-
riage, it ‘becorres necessary to attend to the views of parties in each ?ase. | Ih
‘the present case, Mr Fullerton meant to do what the law cannot -sanction. His
pride prevented him from making Jean Anderson his wife, but he wished to
bequeath to her the status of his widow, with a view to legitimate the children.
While the letter, however, remained in his possession, it was revocable, and was

_binding on neither party, and therefore it does not signify whether its execution
was or was not communicated to Mrs Anderson. .

' The bill of advocation. was rcfused

Act. D. Cathcart, Ing/u.

«

Ale. M. Rorr.

Lord Ordinary, zﬂercrambj.- B
o S Fac. Col. No 183. p. 4335.

D. D.

1796 Dccember 6. HELENA MACLAUCHLAN against THOMAS Dosson.

HereNa MACLAUCHLAN brought a declarator of marriage agamst Tho;ias
“Dobson, founded on the following circumstances.
1n 1787, Thomas Dobson, a minor, was:sent from Ireland to Greenock, to bg
bred a merchant, where he became attached to Miss Helena Maclauchlan
“Miss Maclauchlaﬂ having left Greenock, they conimenced a correspondence,
311 ‘which, with many expressions of mutual affection, they stiled each other hus-
band and wife. Their attachment was dlsapproved of by the rélations of both,
, Pamculal‘ly by the father of Dobson, on whom he depended, and who threatened
“to'disinherit him if it was continued. Accordingly, it was agreed that the let-
ters; hinc nde,; should be restored, and all further thoughts of their union given
up. Wit this view, Dobson, on the 16th August 1490, carried the letters he
Pd celved to the house of a relation, where the pursuer then resided, and 'de-
‘ha Tz hem to her ; she, on the other hand, delivered up his letters ; ; buta
livere ntutes afterwards, she, without the knowledge of her relations, who were
few mi f the object of the meeting, asked and got them back from him, and he
awmedothe house, leavmg her in possesswn of thie letters on both sides.
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All the defender’s letters to the pursuer were produced by her, but only four
of her letters to the defender, she baving destroyed the rest before the com-
meneement of the action. ¥n those produced, she subscribed her name * He-
lena Dobsen.”

“From August 1790 to July 1791, the parties neither met nor eorsespsndal
with each other.

At last, in the beginning of July 1901, the defender mcewed a letter fram-
the pursuer’s agent at Edinburgh, informiag him, that he had got directions tp
raise a declarator of marriage against him. ‘The defender, in answer, seguested
that no steps might be taken in it till he should have an opportunity of secing

‘the pursuer, and settling the matter amicably. #s at the-syme time stated the

ruinows consequences of forcing them inte a marriage,

About the same time, the defender received a latter from the pursuer, te.
requesting a meeting, at the house of Mr Gordon, ® velation, where she then
gesided. ‘The defender complied. The meeting todk place-on the 16th July ;.
but parties were not agreed as to what passed at it, and no parcle proof was ta-
ken in the cause.

The defender stated, in a judicial declaration, that, on his ardival at Mc Gor-
don’s, he first met with the pursuer, and 'that ma pnvate conversation betweon -
them, it was agreed, that he should acknowledge her as his wife, in presence of
her relations, but that she should never claim him s her husband ; that after-
wards he was for some time alone wigh Mr Gordon, to whom he communicated
what had been agreed on; and upon this Mrs Gordon, the pursuer, and another.
lady, came into the room, and the defender, in their presence, declared the par-.

“suer his wife.

The pursuer agreed as to what passed in presence of her fnends but denied :
the result of the previous conversation.

It was admitted-by both, that the.defender lsft the ‘house 3 a few minutes after-
this interview, and that aeither then,.nor at.any other period, did eny soncubstus.
take place betwsen them.

Next day the pursuer wrote to her:3gent not tp proceed with the declarator, -
as the defender had acknowledged the marriage ; and in a settlement execyted:
by her father, some months after, she was designed wife of the defender.

The pursper produced several letters fram the defender, between the date of -
this meeting and December 1791, addressed to “ Mrs Dobson;” in which, .
though he admitted the acknowledgment, he declared his.zesolytian to have np .
farther intercourse With her.

In December 1791, the pursuer.came with. afuead 10 Greenock -and sent for.
the defender. Parties-were again at variance as-to what passed at this meet-.
ing. The defender stated, that the pussuer,proposed that a clergyman should .
be sent for, to magry them immediately, .and that he opposed this ; but agreed
to make a settlement on her, .on candition of her renouncing her elaim to him, .
and that.a deed for that purpose should be drawn out by her agent, and sent to-
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the defsnder, for his camiderasions and thet he sefised to sign the deed, after-
wards dawn aut, Sscause, issiend of seroyacing her elaim o him, it pracepded
on the marrative.of her being his svife. ‘
. The pussuer denied the proposal of sending for a §1Qrsyman, and ansisted,
that the sole shiact of the meetigg was to adjust ébe texms of a separate main-
tenance. In proof of this, she praduced she Jetter from the defender, in which
he xefused to subscribe the deed, mhere, withont complaining .of the terms in
which it was conceived, he stated simply, ¢ That he had changed his opigion. »

‘The action .of declavator was afterwards raised. v

‘The Commissaries gave judgment in favour of the pyrsyer,

In ap adwoecation, the poinss st issue were, 1m0, Whether the whole circnms

stancas of the opse efforded snidenee of a consent, de prasents, to enter intg .
marrisge 7 2do, Whether consent; de prasenti, withons either celebration op-

gysummation, be sifficient ¢o0 canstitue g marriage?
4In the gecopd poing, the pursuer

Pleaded, The maxigm, in the civil law, Quod nuptias nop covcubitys sed consen--
aus facit, D. Lib. g0. Tit. 17. L 30. De Reg. Juris ;" Huber de Nuptiis, p. 23, -

Lib. 24.°Tit, 2. De Divartiisy  Vionius, Lib. 1. Tit. 9. § 4.5 Veet, Lib. 23. Fit.
2. § 2.; Guojac. ip D. De Rit. Nup. v. 1. p. 800. in Lod, Lib. 5. Tit. 1. De
Spons. et Archis, is completely recognised by the low of Scotland, in which
marsiage s eonsidered as a copsensual contract, which, dike any othey, reguises
nothing but consent to complete it, Mackenzie, B. 1, Tit. 6. § 1. 2. 3. 6.3
Stair, B. 1. Tit. 4. :§.6. ; Bankton, B. 1. Tit. 5. :§ ee. B. 4. Tit. ¢5. § 46.;

Evekine, B. 1. Fit. 6. § 2. . ‘The Jaw has, indeed, enjoined certain solempities.
in the cedebration of marripge. These are gequired, ihowever, only as evidence

of the consent, de presenti. “"The neglect.of them subjeetsito penalties ; but it
does not create.a nullity, if the sonsent be gtherwise established. ’
1t is a settled point that a marriage regularly celgbrated, is qblig;t’g;y with-

siege; or, what is the same: thmg, gives xoem for a éeelmtox‘,,wlth a tgtggspggg
In ‘both cases it ip evident, that what the law sequires is gvidence of consent ;

and that being xsstablwhad the. maode of adhikiting it sanpot essentinlly affegt

the contract.
- “The-same law. prevailed- on the Continsat jbefore the:Gonnci of Tient, Pu-
pin's Ecol. Hist. v. 3. p. 623. fol. edition ; Pallavacine, -Hist. Gouncil of Trent,

P. 275.\;;1'?&3116:?1?’21\11,- Hist. Council of Trent, p. 537 ; -and in England, befare

the marriage act, 26th-Geo. Il c. 33. Blackstone, 1b. 3. <. 15..p. 439.5 Busp’s
Eccles. Law, v. il. p. 421 422. 436. 437.

Answered, ‘To constitute .a marriage, solemnities. of :some sovt bave in all.

.ceuntries been required. Aacording to-the garly-$cottish copneils, marviage

could only be constituted - by celebration- in facie ecclesie ;. see acts, Coungil-

1242, ¥269, -published by Lesd Hailes. By the Refosmers, celghration, after:
proclamation of banns, was held to be .necestary ; Archbishop Spottxswood’ ;

Ghurch History, p. 172.; Directory for Worship, 1643 ; Assembly 1690, -asts
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6. 7.; 171 5, act 13. Our present law still requires' that it be actually celebrat-
ed, if not by a clergyman, "at least by a Magistrate, or some person assuming
one of those characters. Accordingly, all the statutes against clandestine mar-
riages proceed on the ‘supposition, that they have been actually celebrated,
1661, c. 34.; 1698, ¢. 6. And it is-a settled point, that a promise of mamage,
kowever deliberately glven, may be resiled from. :

Even cohabitation, as man and wife, creates only a presumption that mar-
Tiage has been celebrated, which may be more or less easily redargued,. accord-
ing to circumstances, 1503, c. 77. Mackenzie’s Observations, . 15515 c. 19. Mac-
kenzie’s Criminal Law, p. 125.; and a promise, subsequente copula, only creates
@n obligation to enter into marriage, upon the same prmc1ple that, in other
cases, an obligation, null 'in itself; becomes binding, rei interventu ; Erskine|
B. 1. Tit..6.43.; Bruce, 21st January 1715, Young against Irvine and An-
derson, No 68. p. 8473.; Dirleton; woce SponsaLia ; Stewart’s Answers ; 1690,

€. 5. Confession of Faith, c. 24. § 5.; Kames’s Euclid, p. 29. 31. 32. et seq. ;

Craig, Lib. 2. d. 18. § 19.; 16th December 1628, Craig against Sinclair, No
4. p. 10034. -But in no instance. has a mere declaration of consent, without
celebration or consummation, been: sustained ;. see 2gth June 1756, Cameron
against Malcolm, No 581. p. 12680.; -18th November 1766, Johnston against
Smiths, No 582. p. 12681.; 25th June 1782; More against Macinnes, House of
Lords, No 584. p. 12683. ; 16th February 1487, Taylor against Kello, House
of Lords, No 586. p. 12687.

Lord Glenlee, probationer, reported the cause on mformatxons :

The Court were very much divided in opinion. On the one hand, it was
thought, that the whole circumstances of the case, particularly the meeting of
the parties in July 1791, afforded evidence of consent de praesenti to enter into
marriage, and that this alone is required by the law of Scotland

On the other hand it was )

* Obsérved, The letters, previous to the meeting in 1791, establish only an in-
tention to marry at a future period, which would not have been binding on the
defender; and it seems difficult to give a higher effect to what passed afterwards,

~where the nominal consent de presenti to enter into marriage, was attended with

an avowed resolution not to live in the relation of husband and wife.

Besides, although by the law of Scotland there are no precise forms, which
are indispensable in the solemnization of marriage, yet, rebus integris, it can on-
ly be constituted by a consent adhibited in the presence of a. clergyman or in
some other solemn mode equivalent to actual celebration.

The bill was at first (1gth May 17935,) refused ;. but, upon advising a re-
claiming petition and answers, it was passed by a narrow majority.

. N. B. Before the last interlocutor was pronounced the defender had lefx:
‘Scotland. : :

Lord Ordipary, Glenlee. For the pursuer, Ho,n. H. Erskine, Fletcher.

~ o Al Solscitor-Genéral Blair. .
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