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- %'motives f them; and find that the award of the arbiters for the above sum
% as part of the expense of the submission, is totally distinct from and uncon-
- dpéoted 'with the matters submitted and determined by the decree arbitral, and
%< 'that the decree-arbitral may and ought to subsist in all its parts, notht.h-
“ standing the avoidance of what was so illegally awarded, and therefore repel
« the reasons.of reduction iof the decree-arbitral guoad zdtra, and decern, and
“find ino expenses die to exther party.”’
qﬁ. a-petition’ against. this:interlocutor. by the pursuer Jack after resummg the
sment that the stipulatian of fees by the arbiters mferred corruption, he
' coﬁtended, that if so, the decree being indivisible, could not subsist in- part and
fall in part. . He quoted varioys cases in the Dictionary, wece INDIVISIBLE,
particularly, Lockhart, November 1582 No. 1. p. 6833.; A. agam.ft B. Iuly
1616; No.18. p. 68384, .-

The defenders, in answer, contended that if the Court remamed sattsﬁed
‘that the decerniture for expenses proceeded from no corrupt motive, and only
fell to be set aside as witra. vires of the arbiters, it came in reality to be no part
of the decree, and bemg uieﬁ'ectual was to be held pro non :m/ztc.v They
‘thoted as precisely in- poirit, . the case Craufurd against . Haxmlton, 25th Dec.
1702, No. 5. p. 6885, where.d decree-arbitral, in. sxm,llar cxrcumstances, was

- 'fon}} partially reduced, and sustained quoad ultra. SRR UPERE
- At this stage of the cause, new parties. appeared viz. certam crechtors of
" Jack, who ¢raved: rednctton of the submission, as executed by Jack in a state of
'ba?lkmptcy, to the pre_;udtce of his creditors. This circymstance prevented the
“case from: Bemg fimally. decided exclusively, upon the point ‘of law’above agi-
‘tated; butit is- believed the Court: wou,ld not have swerved from the prmcxple

"‘of then- %ast mterlocuton CE
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1798. November 15. . :
WaLTER Locan, Superintendent of the Forth arid Clyde Navxgatlon, and the

Company of’ Propnetors, against RoperT LANG.

Trm canal between the Forth and Clyde bemg to pass through the property
of Robert Lang, a submission was entered into, in erder to ascertain the
amount of the damages to be allowed him, and a decree-arbitral was pronoun-
ced, by which the arbiters, after ¢ having heard parties at length, vivd woce;”

and * taken what proof appeared to them necessary,” found him entitled inter
alia to thirty years purchase of a rent of #£5. 5s. Sterling fer acre, ¢ which
« the said Robert Lang brought evidence that he was offered, for six acres of
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¢ his ground on a nineteen years lease, for the purpose of making a bleach-
“ field.” .

The Canal Company brought a reduction of this decree, alleging, 1ms, That
Lang; after receiving a circular letter, intimating that an application was to be
made to Parliament for an alteration in the course of the canal, by which it
would pass through his property, had, concealing this circumstance, advertised
his lands for a bleachfield, and obtained the offer upon which the arbiters pro-
ceeded, by holding out that the lessee would have right to a stream of water
through it, though Lang knew that this stream, in its ordinary state, was wholly
diverted in order to supply the works of a superior hetitor, and had no inten-
tion of concluding a bargain. 2dv, That the decree was incomplete.

A proof before answer was allowed and taken.

The Lord Ordinary ordered informations, in which the first ground of reduc-
tion wa$ chiefly insisted in.

The defender objected : That it resolved into an averment, that the arbiters
had pronvunced an erroneous decree, proceeding on insufficient evidence, and
consequently was irrelevant in terms of the Regulations 1695, which make de-
crees-arbitral challengeable enly on the grounds of bribery, corruption, or false-
hood ; by which tast expression, is meant the forgery of the submission or de-

cree; Ersk.B.<4.T. 8. § 85,3 D. De recept qui arbit. L, 27. § 2. Dict.

woce ARBITRATION (Reduction of deeree arbitral).

Answered: The regulations 1695 ‘meant only to prevent decrees-arbltral
from being reducible on the common ground of ‘iniquity, or errar of judgment.
But the submission and decree founded on it, form 2 contract, which like every
other may be set aside for any reason necessarily implying an inconsistency
with the consent of parties at entering into it. The decree is null, if it either
exceed or do not exhaust the submission: It would be so, if the arbiters had
been forced by one of the parties to pronounce it ; and for the same reason
the defender cannot take advantage of his own fraud. See Ersk. B. 3. T. 1.

16,

3 At advising the cause, doubts were entertained by some of the Judges upon
the construction of the Regulations 1695. . It was likewise observed, that the
proof on the merits was not conclusive. »

But the general opinion seemed to be, that the plea of fraud in this case was
relevant and proved.

The Lords, by a great majority, sustained the reasons of reductxon

Lord Ordinary, Glenlee. - Act. Arch. Camybell, jun. Alt. W. Baird.
Clerk, Sinclair. C
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