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1787 Februar_y I0.
ALEXANDER Park and Grorce BROWN agam.rt Jorn BEN\IET

ALEXANDER PARK and George Brown, two of the creditors of John Bennet,
who had retired to the Abbey, made oath before the bailie, That they believed
he had gone thither to have an opportunity of leaving the kingdom, and thus
difappointing the demands of his creditors.

John Bennet was examined by the bailie ; and onj,}!],l,s refufing to give fecurity
for his remaining in Scotland, he was committed to the jail of the Abbey. Af-
terwards, in confequence of an application ta the Lord Ordinary on the bills, .in
which it was ftated, that the creditors intended to bring Bennet to trial as a fraud-
ulent bankrupt, and that the Abbey jail was infufficient for the purpofe of fecur-
ing his perfon, a warrant was obtained for removing him to the prifon of Canon-
gate. ¢ .
Obferved on tbe Bmcb The priv ﬂege of the fanctuary would be greatly per-
verted, if it could be ufed as a.means of a bankrupt’s elcaping from Scotland,
and thus evading altogether the demands of his creditors. . The bailie of the Ab-
bey, therefore, with regard to thofe who take refuge Wlthln his jurifdiction, muft
be warranted, in the fame manner as the other ordmary judges, to ufe the necel-
fary precautions for preventing wrongs of this fort.

After advifing a reclaiming petition for John Bennet, ‘with anfw ers for the cre-
ditors, which were followed with replies and duplies, the Lords affirmed the in-

terlocutor that had been pronounced by the Lord Ordinary. . (See MEepitario
Fucz.) .

Lord Ordinary, Henderland, For Bennet, 4. Ferguffon.

Craiyie.

© Alte Fo. Clerk. Clerk, Colguboun,
Fac. Col. No 311. p. 480.

‘1799, July 1. |
James Dunrop of Garnklrk agmmt the ROYAL ‘BaNk of ScotLanp and ]AMES
Curistiz, Efq.

James Duntop, whofe eftate had been fequeftrated in 1793, having retired to
the fan&uary of, Holyroodhoufe in 1798, was incarcerated in February 1799, in
the Abbey jail; upon an a& of warding of the bailie of the Abbey, obtained
for recovery of a debt contracted durmg his refidence there. He brought a
procefs of ceffio bonorum.

The Royal Bank and Mr Chriftie, objected, That incarceration in the Abbey
jail, was not fuch imprifonment as was required by law, particularly by the a&
of federunt 1688, in which it is enacted, ¢ That in time coming, when any bank-
¢ rupt fhall raife a procefs of ceffio bonorum againft his creditors, that with the
« procefs he produce a certificate under the hand of one of the magiftrates of the
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No. g. ¢ burgh where he is incarcerate, bearing, That he hath been for the fpace of a

¢ month in prifon, without which certificate the procefs is not to be fuftained ;

. ¢ and when he fhall obtain a decreet, ordains the magiftrates of the burgh, before-

ﬁ{}rfdrs ¢ his liberation out of prifon, to caufe him take on and wear upon his head a

¢ bonnet, partly of a brown and partly of a yellow colour, with uppermoft hofe

¢ or ftockings on his legs, half brown and half yellow coloured, conform to a

¢ pattern delivered to the magiftrates of Edinburgh, to be keeped in. their tol-

* booth ; and that they caufe take the dyvour to the market-crofi betwixt ten

¢ and twelve o’clock of the forenoon with the forefaid habit, where- he is to fit

¢ upon the dyvour-ftone the fpace of an hour, and then to be difmiffed ; and

¢ ordains the faid dyvour to-wear the faid habit in all time: thereafter ; and in cafe

¢ he be found either wanting or difguifing the fame, he fhall lofe the benefit of

“ the ceffio bonorum ; and in cafe the magiftrates certificate aforefaid fhall be re-

¢ dargued, or that they fhall not obferve the faid order in the liberation of dyvours,

¢ they fhall be liable in the debt for which the dyvour is incarcerate: And the

¢ Lords declare they will obferve this a in time coming, and will not difpenfe

with the forefaid habit, except in cafes of innocent misfortune liquidly libeled

¢ and preven ; and appoints this a& to be printed, and the agent for the royal
¢ burrows to tranfmit a printed copy thereof to the magistrates of each burgh.

Pleaded for the purfuer, The protection of the fanctuary, denied to criminals,

is allowed to unfortunate debtors, as a gentler {pecies of confinement. The

privilege is at leaft co-eval with our earlieft judicial records, and has been efteemed

by the wifeft men, to.be honourable to the Iaw, and ufeful in its confequences.

It is a humane provifion for misfortune againft one of the fevereft punifhments,

which can be inflited on guilt. Creditors, for the gratification of refentment,

might otherwife pufh legal meafures to an exceflive feverity ; an evil, which,

without violating falutary general rules, could not be corrected by any {pecial

interpofition of authority. A debtor availing himfelf of this refuge, does no mn-

jury to the interefts of his creditors, fince his property can be effectually attached,

although his perfon be not previoufly feized. - The gratification of refentment,

which alone is fruftrated, conftitutes no intereft which a court of juftice will recog-

nife. There is nothing, therefore, unfavourable in the cafe of a debtor, whofe

application for the benefit of ceffio proceeds from the fan@uary ; on the contrary,

the neceflity for allowing a ceffio to an innocent debtor, who, imprifoned even in

the fantuary, has, in a great degree, loft the benefit of that laft miferable refuge,

is more urgent than in any other cafe.

~ Previous to the introduction of the procefs of fequeftration, actual incarceration

of an infolvent debtor had been thought neceffary, before he could obtain the cefio,

as conducive to a full difcovery. A certificate of imprifonment was accordingly

required, by the act of federunt 1688. But, fince the procefs of fequeftration,

with the relative procedure for the ranking of creditors, and divifion of bankrupt

eftates, has been brought to the perfeCtion it has now attained ; the reafon at

leaft, for requiring any imprifonment, previcus to a ceffis, has cealed, though the

-
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Jform may remain. The purfuei has the authority of the Court itfelf for affirm-
ing, that neither reafon nor juftice require any imprifonment at all, in order to a
ceffio, where there has been & pievious fequeftration. A temporary aét of fede-
runt, pafled on 2gth July 1735, entitled ¢ an act for the fecurity of creditors,” &c.
concludes with this remarkable claufe, as one confequence of the new regulations
then adopted, ¢ and laftly, the Lords declare they will fuftain proceifes domo-

¢ yum, although the purfuérs thereof thall not actually bé in prifon.” This act is’

not now in force ; but it affords a prefumption, that the fame claufe has not been

continued in the bankrupt ftatutes, only from accident” or overfight. After fe-

queftration, there can be little need for the~imprifonment of a bankrupt, unlefs i
modum peene. His affairs muft undergo a complete judicial forutiny. HlS *effe&s
muft be judicially collected and divided.

The obje¢t of the ac of federunt 1688, in requiring, as a ptehmmary to
a procefs of ceffio, that the bankrupt fhould have been incarcerated.for a
month, was, that the creditors might have time to inquire into the affairs and

conduét of the debtor ; and that the confinement mwht operate to produce, more

eafily, a full difclofure from him. The céeremony, no -doubt, fill remains as a
matter of form ; but it is-a Torm eertainly not fo effential, in the cafe of an in-
folvent trader, at the clofe of the 18th century ; as it rhight have been a hun-
dred years before, when the bankrupt laws, which now regulate {uch affairs, did
not exift.

By the law o‘f Scotland from ‘the earhiell petiod, ;)eribnal hiberty was refpe&ed
In the Roman law, the ceffio-bonorum was mtroduced only after civilization had
made fone pprogrefs ; but, in Scotland, it was never an -emcroachment on the
common law ; it was a part of the common law, and a canfequence of the prin-
ciples on which it was founded. Thus, in the Quoniam Artackiamenta, cap. 4.
fec. 3. the ancient rule is ftated in thefe terms: * Gif the debtour confeffes the

¢ debt, and is not valhable inigudes and geir to pay the famine, he fal acquyte

¢ himfelf be his awin eath, that he hes not, in frie gudes and geir, ‘above the va-
< lour of five fhillengs and ane plack : and alfwa he fall fware tht he fall pay the
¢ debt thereafter, as he thay wone and purches it, refervand to Himfelfe his necef-
* farg fuftentation quhereby he may live. And in the fiatates of King William,
cap. 1. under the title of effion of Gudes, it is‘enadred, ¢ That he quha fonld
¢ be.made bairman, fall fiwere in couit, thdt he has fia gudes nor gere attour five
< fhillengs and ane plaks and thdt he {all nocht retene to himfelf, of all his won-
¢ ning and pirofite, fra that day in' atnie time -coming, ‘bot twa pennies for his
¢« meat and claith ; ‘and he {31l give itk ‘thivd pennie for payment of his -debt.’
‘Sa aveife was the genius of the Jaw of -Scotland from indulging creditors in wan-
ton {overities, and frof fuffering unfortunate debtors, who were willing to give
. up all-they had, ‘towards paymeiit of their debts, ‘to languifh in perpetual con-
finement'! It‘is beyond a doubt, then, that after the introduétion, and completlon
of the enactments, for the transference of the property of traders who become
infolvent, to their crcdxtors, and for the complete difcovery and divifion of their
VorL. I. =~ B
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eftates, the neceflity of imprifonment for debt, in cafes of {equeftration, almoft
entirely ceafed, unlefs on account of fraud, and in modum peene.

But whether the form of imprifonment be eflential or not, it has here been
fufficiently complied with. The regality of Holyroodhoufe comprehends, inter
alia, a burgh of regality; which extends from the old chapel to the boundary of
the royal burgh of Edinburgh at the Nether-bow port, including the whole length
of the ftreet, at the eaftern end of which the prifon of Holyroodhoufe is at pre-
fent kept. The boundaries of the fan&uary are diftindly pointed out in Mait-
land’s Hiftory of Edinburgh, p. 153.; and, from that author, it appears, that
before the prefent Canongate church was built, the chapel of Holyroodhoufe,
after the Reformation, was the common parish church of that burgh of regality.
According, then, to the very words of the a& of federunt, the prifon of the Ab-
bey, in which the purfuer was incarcerated, is a prifon belonging to a burgh of
regality. :

It would, however, have been fuflicient, on this poeint, to obferve, that prifons
¢ of burghs, are mentioned in the a& of federunt 1688, only exempli gra-
tia, and as the moft common cafe ; without being exclufive of any prifon what-
ever, in which-a debtor may be lawfully confined. The prifons of burghs are not
more highly privileged than any other regular prifons. The warrant for incarce-
ration, in captions and ether diligences, requires magiftrates to imprifon the par-
ties in any * tolbooth, or others their warding places,” without diftinction, whether
thefe be in burghs, royal caftles, forts, or any other buildings, within which prifo-
ners may be confined, exifting in the fheriffdoms, ftewartries, or other jurilditions
.of the kingdom. A debtor fo incarcerated, in virtue of the diligence of the law
itfelf, muft have equal right to found upon his imprifonment, as a circumftance
entitling him to commence a procefs of c¢ffio, wherever his place of confinement
may be. It is true, indeed, that captions cannot be executed within the fan&tu-
ary ; but, with regard to the right to commence a procefs of ceffio, it is furely
altogether immaterial upon what warrant the purfuer may have been incarcerated,
provided only the warrant has been legal.

The jurifdiGtion of the bailie of the Abbey of Holyroodhoufe, is underftood to be
derived, both from the heritable regality of that Abbey ; and alfo from the right of
jurifdiction inherent in the Crown ; to which, on the fuppreffion of the Abbey, at
the Reformation, the Abbey itfelf, and every right and privilege annexed to it,
reverted. Even before that period there was a royal refidence within the pre-
cin@s of the Abbey. Confequently, as a jurifdiGtion belonging to his Majefty, it
was in no refpect affected by the act abolifhing the heritable jurifdictions of
fubjects. Befides, being the jurifdiction of a burgh of regality, it was particular-
ly excepted in the ftatute. Ina cafe reported by Lerd Fountainhall, 26th Feb-
ruary 1695, val. 1. p. 673. (See InmisrrioN.) James Watfon of Saughton against
Sir Robert Baird of Saughtonhall, an inhibition was reduced, becaufe it affeed
lands within the regality of the abbot of Holyroodhoufe ; and yet was not publithed az
the market crofs of Canongate, In mutual declarators of rights and privileges,
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between the taylors of Cannongate and the taylors of Edinburgh, mentioned by
Lord Fountainhall, vol: 2. p. 388 and 443. (See Buren.) ; the taylors of Canongate
produced their feal of caufe from the abbots of Holyroodboufe and barons of Brough-
ton, which was fuftained. - Inn the cafe, No 2. b.¢. from Fountainhall, Cockburn {up-
plicant, a fufpenfion of a decree of the bailie of the Abbey was repelled. Since
‘the a& of 20th Geo. IL. was paffed, the bailie of the Abbey has pronounced many
decrees without objetion, in matters which, after the date of that ftatate, would

not have been cognizable by the baron bailies of fubjects. Since the abolition of”
heritable jurifditions, various cafes have occurred where the jurifdiction of the -

bailie of the Abbey has been recognifed, Se¢ No. 5. and No 7. b. ¢. From prac-
tice alone, then, there could be no queftion now refpecting the jurifdiction of
* this maglﬁtate {0 often fuftained and exercifed.

It is next to be confidered, whether the mere comcurrence of the prwllege
of fantuary, can have any effet to exclude, from the common-law right of
ceffic’ bonorum, competent to all debtors, a debtor who happens to be lawfully
mcarcerated for debt, within the fanctuary, by a decree of the magiftrate of
that jurifdi®ion. The privilege: of fanGuary itfelf is a legal one, and has al-
ways been recognifed: as-fuch ; nor, till now, was it ever imagined, that refi-
dence within the Abbey grounds had the fmalleft tendency, except as to the
mere legal privilege of fanctuary, to place thofe who dwell there, in a different
fituation from the other fubjects of  this country. It will be a furprifing difcovery
indeed, if it thould turn out, that refidence within this territory, which has been’
fuppofed to afford a humane immunity to debtors, does in fact deprive them of
one of their moft valuable privileges, that of purfuing a ceffio bonorum. Within the
territory of the Abbey there are, and always have been, many refidents who do
not retire there on account of debt, but for conveniency or choice. Are thefe to
be excluded, if they fhould be incarcerated in the prifon of the jurifdiction where-
they live, from the benefit of cefio bonorum, which the law has hitherto been
underftood to extend -to every honeft debtor without diftinétion ?

- The purfuer-has been afked, whether he would be fatisfied with-a decree in his
a@ion againft the incarcerating creditor alone ?  But that would be utterly incon-
fiftent with the nature and objec of the)procefs of ceffio, which embraces an account-
ing by the bankrupt with all his'creditors. The creditors, as a body, are the oppofing

party; and the purfuer can neither litigate his caufe with a part of them, without

affecting the whole, nor cede his goods to one or more, inftead of the whole.

From all thefe confiderations combined, it follows, that the objection taken:

to the procefs of cqﬂ' %o, upon the ground, that a debtor imprifoned only in
the Abbey jail, is not entitled to purfue it, is without foundation.—There have
been various precedents favourable to the purfuer’s plea. In the cafe of William
Linley, decided very lately, upon printed papers, the only certificate of im-

prifonment, was one by the bailie of the Abbey ; which bore likewife that ‘

Linley had been liberated, on account of bad health, the third day. In the.
andwers for the creditors, it was urged, ¢ that the purfuer, fo far from being’
B2
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¢ obnoxious to perfonal diligence, had fecured himfelf by refidence in the Abbey ;
¢ and told the Court that he was lately imprifoned, in the jail within the Abbey, for a
¢ trifling debt. This incarceration muft have been purely voluntary and collufive;
¢ for, if it had been otherwife, he could not have been confined for a civil debt
¢ alone ; and, befides, he only continued in prifon for a few hours, to enable him
¢ to fay he had beenthere.’—The objection to the mode of imprifonment was never
waved or paflfed from ; yet, upon 2d June 1798, the following interlocutor was
pronounced : * The Lords having advifed the ftate of the procefs, and writs pro-
¢ duced, and whole procedings in the caufe, and heard parties procurators there-
¢ on, Find the purfuer entitled to the benefit of this action’—~Nothing but an ex-
prefs minute, waving the objeétion, could place it out of the confideration of the
Court ; even if the plea had involved merely the intereft of the objeéting credi>
tors, and had not at all affected the public law, and the regularity of judicial pro-
cedure. The cafe of Linley, therefore, where the objection to the mode of im-
prifonment was particularly ftated, and difregarded, fixes the point now at iffue,
in favour of the purfuer.—It appears likewife, that James Donaldfon, late fattor
to Lord Perth, was, on 1gth June 1798, found entitled to the benefit of ceffo,
although incarcerated only in the Abbey jail. And, on gth March 1799, the
fame thing occurred in the cafe of Kenneth M‘Kenme, factor to Sir Alexander
MKenzie.

In applications upon the aét of grace, the objection, that the place of confine-
ment was the jail of Holyroodhoufe, would have been equally applicable, as.in
procefles of ceffio, if it were not to be confidered as a common prifon. Yet there
are numerous inftances of perfons, confined in the jail of the Abbey, who have
obtained the benefit of this ad.

Pleaded for the defenders : 'Though the law of Scotland is certainly more lenient
to bankrupts, than that of the fifter kingdom, or perhaps that of any other coun-
try in the world; yet it admits, to the falleft extent, of perfonal execution for
debt, and entitles the creditor, fqualore carceris, to compel his debtor to pay,
if in his power. Nor does it, in any degree, recognife the idea, that the
bankrupt has a nght, merely by furrendering his effets to his creditors, to
tie up their hands from incarcerating him. On the contrary, the various a&s
that have been pafled, particularly of later years, for rendering the payment
of creditors more ealy and expeditious, put it in the power of creditors to di-
veft the bankrupt, by 2 fequeftration, of the adminifiration, and even the right of
property of 11s own eftects, for the behoof of all his creditors: yet they afford him,
though thus totally deprived of the power of paying a fingle farthing of his. debt,
no protection againft imprifonment ; except in the {pecial cafe, where his affiftance
is neceffary for extricating his affairs. There the Court are authorifed, on the
application of the faGor or truftee, to grant the bankrupt a perfonal prote@ion .
for a limited time : a regulation, which has in view the intereft of the creditors.
alone, and in no degree the fituation of the debtor. Nay, afte¥the fulleft fur-
render has been made, and the debtor’s whole eftate applied to the payment of
the creditors ; unlefs the debtor {ball obtain a difcharge, which is made to depend:
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orf the mere will of four-fifths of the ereditors in number and value, the law,
though it muft be prefumed the debtor has no langer any funds to pay his debts,
leaves hith liable to imprifonment as much as before.—The principle upon
which the miferabile remedium of the ceffo was introduced, was not the debtor’s
‘inability to pay his debts ; his willingnels to furrender his eftates; or the fairnefs
of that furrender. If it had, it would have been competent for him to bring his
action, without being incarcerated at all. 'The {ole foundation of the remedy
is, to relieve the debtor, after a certain length of {uflering, from actual imprifon-
ment, that, if be can prove his infolvency to hawe arifen from innocent misfor-
tune, and that he has made a fair furrender, he may be freed from the perfonal
diligence of all his creditors in time coming. From the very nature of the thing,
therefore, he muft be aGually in prifon at the time he brings the adion, and that
in fuch a fituation, that all his creditors may have a right to arreft him, and keep
him confined, in the event of his failing in the procefs of cefio. Indeed, the very
.idea of a procefs; at the inflance of.a dehtar, to hdve it found that creditors, whom
e has deprived of the power- of incarcerating him, fhall be prohibited and dif-
charged from puttmg him in prifon, would bea folecn"m of the very grofleft na-
ture.
The defenders then mamtam 5 tma, That though the purfuer were truly and
bona fide incarcerated, in what is called the prifon-of the Abbey, and though that

prifon were not, as it is, within a legal fan¢tuary, whereby he ftands protected from -

the diligence of all his former creditors, he would not be in prifon in the eye of

the law; what is called the prifon of the Abbey being; quoad the procefs of ceffio,

no legal pmﬁm for debtors ; 2dly, That, were it fuch a prifon, the circumftance
of ity being withina fanituary, would, per fs, prevent a debtor imprifoned in it,

from infifiing in an adtion of ceffio bonorum againit creditors, from whofe dﬂlgence,»

he is fecure.—In confidering -the firft point, let the terms of the aét of federunt
1688, be attended to, (see p. 8.) * From them it is clear, that the Court had in view
the' prifons of burghs only, where there were regular magiftrates having a proper

Junfdxéhon not only entitling thém to receive and detain prifoners for debt, but-

to carry into exetution the fentence againft the bankrupt obtaining the ceffio ;
and accerdingly, a copy of the act is ordained to be fent to the magiftrates of each

burgh. Thete 1s no neceflity to enquire whether the act extends to burghs of -
regality, where fuch burghs have regular prifons for debtors, in which may be in--
carcerated perfons arrefted for debt by horning and caption. The werds and fpi--
rit.of the a& may include burghs of rega‘ity ; but the Abbey prifon is not

the prifon of a burgh. of regality ; noris the bailie of the Abbey a magiftrate

of a burgh of regality : nay he is no magiftrate of any kind or dEfCI'IPthII‘
whatever.. The prifon. of the regality, within which the Abbey lies, is the tol- .
booth of Canaongate. The bailies of Canongate are the magiftrates of the rega--
lity ; and the perfon- called the bailie of the Abbey, is a mere fervant appoint--
ed. by-the Neble. Peer who holds the office .of Keeper of the King’s palace of.’
Ho]yroodhoufe an office, to which there neither is, nor could be, any jurifdicion:

No 9.



14 ABBEY ¢r HOLYROODHOUSE.

attached ; nor any power except that of executing the ordinary police within the
bounds of this royal palace.—This will be evident from the following deducion.
The Abbey-of Holyroodhoufe appears to have been founded by King David
the Firft, in the year 1128, as a houfe for Canons Regular. The original charter
Is to be found in Maitland’s Hiftory of Edinburgh, book II. chap. 2. It grants
to the abbot, the church of the caftle of Edinburgh witlr the appurtenances and
rights thereof ; trial by duel, water and fire ordeal, /o far as appertains to the ec-
clefiaftical dignity. It conveys a variety of lands; fuch as the town of Saughtan
and its feveral divifions ; the church and parifh of St Cuthberts with .all things
thereto belongifig; the church-town, &c. and certain lands lying under the
caftle; the two chapels of Corftorphin and Libberton ; the church of Airth
in Stirlingfhire ; ‘the town of Broughton, and the lands of Inverlieth in the
neighbourhood of the harbour; the towns of Pittendriech, Hammar, and Forden ;
certain penfions out of the tithes of merchandize at Perth, and out of the King’s
revenues at Edinburgh and Stirling ; houfes in Berwick and in Renfrew, with a
certain right of fithing there; and a variety of other things of the fame fort,
which it is unneceflary to recite. It appears by the Cartulary of Edinburgh,
vol. 4. p. 323. that in this charter are thefe words, (which do not appear in the
copy publithed by Maitland,) * And his Majefty granted to them to build a burgh
¢ betwixt 'the faid church and the King’s burgh of Edinburgh,” &c.* And by

% The claufe rune thus: ¢ And his Majefty granted to them to busld a burgh betwixt the faid
church, and the King’s burgh of Edinburgh, and that the burgefles fhould have liberty of buy-
“ing and felling in his Majefty’s markets freely, and without any hazard or cuftom, as his Ma-
jelty’s own burgefles: and his Majefty difcharged that no perfon in their burgh, thould take
bread, ale or cloth, or any other faleable thing by force, or without their confent : And his Ma-
jefty alfo granted to the faid Canons, that they fhould be free from all toll and cuftom in all roy-
al burghs, and throughthe whole land, of all things which they fhould happen to buy or fell, and
that none fhould poind upon the faid lands of Holycrofs, unlefs the abbot refufed to do juftice.
And his Majefty willed, that all the above written fhould be held as fully and quietly as the
King held his own proper lands, and that the abbot {hould have courts as freely, fully, and ho-
.nourably as the bifhop of St Andrew’s, the abbot of Dunfermline, and abbot of Kelfo had
theirs.’—The burgh which was accordingly built, was called Canongate, after the canons or
monks.

This charter, which is without date, is confirmed by a charter of William, furnamed the Lyon,
alfo without date, which confirms the foundation charter with fome fmall variations, particu-
larly giving the ground on which the Abbey was fituated.

The foundation charter was again confirmed by another.charter of Robert the Bruce, .alfe
without date.

In this charter the foundation charter is verbatim engroffed : and it then proceeds, ¢ Ratify-
¢'ing, approving, and confirming the fame in all things, and firiGtly charging and- commanding
¢ the juftieiars, fheriffs, provofts, and their bailies, to whofe knowledge the faid charter fhould
<. come, that they fhould noways prefume to trouble or moleflt the faid abbot and canons, anent
¢ the forefaid charter, and confirmation thereof, under his Majefty’s higheft difpleafure.’

Another charter was granted by David II. dated at Ayr the 6th of June, and 14th year of the
King’s reign, which is the year 1343. _

In this charter is engroffed the faid charter of confirmation by Robert the Bruce, ¢ which
-¢ is thereby ratified, approved, and confirmed, in the whole points and articles thereof, and his
¢ Majefty willed that they hold and poffefs the whole .forefaid lands therein narrated, in a free re-
¢ gality, with full adminiftration of the faid regality in all things, as freely and quietly asany o-
¢ ther regality was held within the kingdom by any perfon whatever.” Then follows a grant to
the abbot and convent of the chaplaiory of his Majefty’s chapel,
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the charter the abbots were authorifed to hold courts. What was the nature of
thefe courts; and particularly, whether there was a civil jurifdidtion, including the
power of decerning and imprifoning for civil debts, or of having a-prifon in which
~ debtors, attached by legal diligence, could be imprifoned ; it is unneceffary to en-
.quire ; becaufe, the civil jurifdition, if any, was afterwards given away by the
abbots; Maitland mentions, ¢ That befides the privileges mentioned in. the

sl

Another charter of confirmation of the fame date and. tenor, was granted by the fame King -
DPavid II. figned at the Monaftery of Dunfermline, the 3oth December 1343.

. Thefe charters were again confirmed by a charter of James IT. dated at Edinburgh, the zoth
April 1450, and by another charter of the fame King, of the fame date.

A charter or grant was given by Robert, commendator of the Monaftery of Holycrofs, and
convent thereof, dated 23d Auguft 1565,-~Appointing Sir John Bellenden of Achnowl, and his
heirs male, therein mentioned, ¢ heritable jufticiars and bailies of their hail barony and regality
¢ of Broughton, as well of their burgh and town of the Canongate, and their lands of Leith, as
¢ of all their lands and farms lying within the fhire of Edinburgh principal, conftabulary of
¢ Haddington, Peebles, Lanark, Stirling, Linlithgow, and ftewartry of Kirkcudbright, and all
¢ their other lands wherever they lye within Scotland;’ giving to him and his heirs full power and
command ¢ to ordain, hold, begin, and fence jufticiar and bailie courts of the faid b:irony and

- # regality, and of all their other lands and farms, as well in criminal as in civi} cafes.’—Infeft: -
ment followed upon this gift. - : ’

A precept was granted by Adam, bifhop of Orkney and Zetland, perpetual commendator of *
the Monaftery of Holyrofs, for infefting Ludwick Bellenden, as heir to Sir John,. in.the faid of2™
fices of jufticiar and bailie, dated 13th May 1577. S S

" In July 1587, Sir Lewis Bellenden of Auchnoul, Lord Juftice Clérk; and who was alfo herita. -
ble bailie of the regality of  Holyroodhoufe, .prevailed upon the commendator and convent of .
Holyroodhoufe to'refign- the lands and barony of Broughton, with the burgh of regality of Canon- .
gate in the King’s hands, for new infeftments in favour of Sir Lewtis, and a charter from the Kin
pafled upon their refignation, narrating the fervices done by the family of Bellenden; and ¢ that
¢ it was known to his Majefty that the heritable office of bailiery of the lands, baronies, and others -
¢ underwritten, and a great part of the faid lands, did therr belong heritably to the faid Sir Lewis:’* -
"Therefore his Majelty gave, grantedy and confirmed, to-Sir Lewis Bellenden-and his-heirs, ¢ all
¢ and hail the lands and barony of ‘Broughton,. centaining the -particular burgh- of regality, .
¢ towns, lands, and others underwritten, viz. The burgh of regality of the Canongate, lying be-
¢ twixt the burgh of Edinburgh and Monaftery of Holyroodhoufe, and that part of the town of
¢ ' Leith which lyes on the north fide of the water and bridge of Leith 3’ -and a variety of other. -
lands, but which dees not-include the abbacy or Monaftery of Holyroodhoufe, or the diftri& im. -
mediately adjoining to it. - Asd in the queguidem of the charter, the lands ¢ and privilege of re-
¢ gality,” are defcribed ¢ as a part of the patrimony of the benefice? of Holyroodhoufe.  Cartan..
lary of Edinburgh, vol, 4. U o

“The family .of Bellenden of Auchnoul, were the predeceflors of: the family of Roxburgh; and :
it appears, that Robert Earl of Roxburgh fucceeded to the lands-and jurifdiGtion mentioned in .
the above charter. . ' :

This Earl of Roxburgh conveyed the above lands and jurifdi¢tion to King Charles 1. and his .
Majefty then wadfetted them to the Earl. 'The reafon of this does not now appear ; although it.
is probable that the grant, proceeding from the commendator and conventy-had not been deemed a
{ufficient title, after the different acts of annexation of church lands-to the-crowa ;-and as it is nar- -
rated in the charter 1587, that the Earl had acquired certain heritable rights to the lands, prior to -
the refignation by the commendator and convent, it is not improbable, that the wadfet fums came-
‘in place of thefe rights. In order, however, to validate, as it (hould feem, the King’s own title,
and the tranfadion that had been entered into, -an exception was inferted in the. a& of annexation
1633. ¢. 13. of ¢ the lands and barony of Breughton, comprekending the towns, lands; burgh of
* barony, ills, and others mentioned in the infeftments granted by his Majelty under his high<
“ nefs’ great feal, to his highnefs’ right trufty coufin and counfellor Robert Earl of Roxburgh.’

While the rights ftood upon this footing, an agreement was entered into betwixt Robert Earl .
of Roxburgh; with confent of Charles L. the foefees in truft of Herriot’s hofpital, and the Magif~
trates of Edinburgh, as reprefenting the community of the city;, in the form of a minute of con-.-
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« above recited charter, Robert abbot of Holyroodhoufe, granted fo the inhabi-

tants of the Canongate divers other privileges, which were not only confirmed
¢ by the Kings David II. Robert III. and James II. and III. ; but the faid Kings
¢ granted to the bailies, confuls, and community of the burgh of Canongate, the fe-
¢ veral annuities payable at the Exchequer by the faid burgh; the common
¢ muir lying between the lands of Broughton on the weft, thofe of Pilrig on the

¢ ealt, and the way leading from Edinburgh to Leith on the fouth, with all «he

¢ Tights and cuftoms thereunto belonging ; together with all the liberties, commo-
¢ dities, privileges, and immunities, appertaining to a burgh of regality : and that
¢ it fhall be lawful for the burgefies of the faid burgh, to fell wax, falt, iron, wool,
¢ {kins, hides, bread, ale, cloth, and other ftaple commodities ; with a right to
¢ have bakers, cloth workers, and a number of other artificers, fufficient to fup-
¢ ply the market, and to carry on commerce ; with a power to ele& annually, at
¢ Michaelmas, two or three bailies, a treafurer, with a proper number of officers,
¢ for the adminiftration of juftice within the faid burgh, who fhall continve in
¢ office during the fpace of one year, and fhall yearly account, for the adminiftra-
tion of ‘their refpeive offices, to a committee of btu'geﬁ'es, to be chofen for that

tra&, dated 8th Auguft 1636; and in which it was ftipulated, that the Earl of Roxburgh, with
confent of his Majelty, thould fell and difpone to the magiftrates and council, and their {ucceflors,
as reprefenting the body »nd community of the city of Edinburgh, ¢ All and haill the particular
¢ lands, fuperiorities, regalities, and others following, viz. The burgh of regality of the Canon-
¢ gate,” and that part of the town of Leith, on the fouth fide of the water, which belonged to
the abbacy of Holyroodhoufe, with the village, houfes, and yards, called Dearaneuch, or Plea-
fants, without any other {ubjeds or jurifdi¢tion whatever. And by the fame minute, it was alfo
agreed, that the Earl, with confent of his Majefty, thould difpore to the foefees in truft for Her-
riot’s hofpital ¢ the lands, mills, fuperiorities, feu-duties, and others following, viz. The town
< and lands of Broughton,” and a variety of other lands, among which are nof included the ab-
bacy or monaftery of Holyroodhoufe, the grounds adjoining, or the jurifdi®ion belonging
thereto.  Cartulary of Edinburgh, wvol. 4.

A contra¢t followed upon this minute of agreement, and in confequence the barony of
Broughten ftill remains with Heriot’s hofpital; but the jurifdi®tion was fold to the crown ;
and the fuperiority of Canongate and Pleafants, and jurifdiction of Canongate, ftill remain
with the town of Edinburgh.

Robert Stewart, the ccmmendator of Holyroodhoufe, natural fon of King James V. made an
exchange with Adam Bothwell, bithop of Orkney, of the abbacy of Holyroodhoufe for the bithop-
rick of Orkney, about the year 1569. .

In the year 1581, the whole remaining part of the regality was, by a charter under the great
feal, dated the 24th of February that year, upon the demiffion of Adam bifhop of Orkney,
granted and difponed to John Bothwell his fon ; and by the terms of the charter there was con-
veyed to him ¢ totum et integrum beneficium, et abaciam abbacie de Holyroodhoufs, cum jurif-
¢ diflione vegalitatis cjufidem, pro ommibus fue vite dicbus.’ :

And the fame perfon was afterwards, by patent, dated zoth December 1607, raifed to the peer-
age, by the title of Lord Holyroodhoufe, and got the lands that formerly belonged to the Abbey
and convent of that name, and which were by this time reduced to the lands over which the builie
of Holyroodhoufe now cxercifes his juritdiction, to be called the Lerdthip of Holyroodhoute,

The grant to John Bothwell, of the abbacy, with the jurifdiction of regality, being only for
his life, it reverted to the crown unpon lLis deceafe. .

On the roth of Auguft 1646, a charter was granted to James Duke of Hamilton, appoiniing
him heritable Keeper of Holyroodhoute, and the gardens, orchards, &c. ¢ Cum omnibus privi-
¢ legiis feodis cafualitatibus et divoriis quibufcunque ad eadem pertinen.”  The office has remain-
ed in the family of Hamilton ever fince,

.
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¢ purpofe : And the faid‘burge{fes are likewife empowered to hold courts, both
¢ civil and criminal, for the adminiftration of juftice ; and the fines arifing there-
¢ from to be employed in the fervice of the town; provided always, that the
acts and flatutes for preferving the peace within the faid burgh, be conform to
¢ the laws and ftatutes of the kingdom. And the faid burgefles were to have,
¢ and hold all their rights, privileges, and immunities forefaid, in free burgage, as
fully, freely, and honourably, as any other burgh of regality within the king-
¢ dom, rendenng yearly at the Exchequer, for the fame, the fum of 4d Scottifl
¢ money

Thus, from a period co-eval almoft with the ére@ion of the monaftery itfelf,
the civil jurifdiion conferred by the charter was completely vefted in the ma-

giftrates of the burgh of Canongate, (the burgh which was built by the abbots, -
~+under the power given them by the foundation charter,) as bailies of regality,
where it has ever fince remained : Here, accordingly, there has always been a.

regular jail for imprifoning, not only fuch perfons as are attached by aés of ward-
ing from the bailies, but fuch as are apprehended upon letters of caption for
civil debts,

At the Reformation, the abbacy of Holyroodhoufe returned to the Crown.
"That part of it, which had been erected into a burgh of regality, appears to have

been gifted to the family of Ballenden ; from whom it defcended to that of Rox-.

_burgh ; and, on the 18th Auguft 1636, the magiftrates and council of Edin-

burgh, bought of the Earl of Roxburgh, the fuperiority of the Canongate;
together ‘with the town of North Leith, part of the barony of Broughton
adjoining to the water or river of Leith; and part of the village called the
Pleafance, for the fum of 42,100 merks; which was confirmed by a charter

- of King Charles . This charter confirms to the magiftrates of Edinburgh,
¢ All the feveral lands, burgh of regahty, fuperiority, and right of regality, with

other things hereafter mentioned, viz. The whole burgh of regality of the
Canongate, &c. with the right and privilege of ferving brieves, making returns,
and adminiftring juftice in all caufes and adions, both civil and criminal, be-
longing to a free regality, within the jurifdiction forefaid ; with a right and li-
berty to ele&, conflitute, and qualify, one or more bailies, with their deputies,
_aﬂ'eﬁ'ors clerks, ferjeants, and other neceflary officers for holding a court; with a
power of holding courts of regality and jufticiary, as often as fhall be found.ne-

~« ceffary for the trial of aions, both civil and criminal, according to the laws of

this our kmgdom of Scotland ; with a right of judging and determining as fully

< and freely as any other lord of regality within our faid kingdom.’

‘The refult of this jurifdiGtion is thus furhmed up by Maitland : ¢ This rega-
lity, in fubordination to the Edinburghers, is governed by a baron and a bailie ;
the former, who is one of the late bailies of Edinburgh, and the latter, hlS
deputy, are appointed by the common ceuncil of Edinburgh. ~ The bailie pre-

Vor. L.

fides in the court of the regality held in this place ; wherein are tried all caufes, -
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¢ both civil and ‘criminal, other than in capital cafes. The officers in this town
¢ are the baron and his baillie, a treafurer, town-clerk, and fifcal, eight conftables,
“ and five officers, belonging to the magiftracy. The companies, or incorpo-
¢ rations of trades, are feven in number ; namely, the wrights and mafons, ham-
¢ mermen, bakers, taylors, cordiners or thoemakers, weavers, flefhers or butchers,
« and candlemakers; to whom belong a convenery. To this regality, as men-
¢ tioned in the above charter, appertains the town of North Leith, ihat part of
¢ South Leith called the Coaliiill, and that part of Saint Leonards denominated
* Dearenough or the Pleafance, adjoining to the fouth-weftern part of the Canon-
¢ gate; and the baron and bailie of this burgh are juftices of the peace in the
¢ county of Mid-Lothian.’ \

It is evident, then, that whatever c1V11 jurifdi@ion was vefted in the abbot of
Holyroodhoufe, was completely transferred, and now fubfifts, in the magifirates
of the Canongate. The jurifdiction, being in its nature indivifible, was clearly
annexed to the burgh, the abbot was authorifed to build, and could not be
divided ; but muft have paffed entire, with that burgh, td the family of Rox-
burgh ; in whofe power the regality-jurifdiction was accordirgly confirmed by the
Crown, ,

‘What then is the jurildiction, vefted, or f{uppofed to be vefted, in the perfon
called the bailie of the Abbey ’—Although the Crown, after the Reformation,
granted to the family of Roxburgh, thofe parts of the domains of the Ab-
bacy, which now form the regality of the Canongate ; it retained the Abbey
church, and the palace, as a royal refidence ; together with what is called the
King’s Park ; the management of which was, as is ufual in other royal domains,
committed to fome nobleman about the court ; and appears, by a charter in 1646,
to have been vefted, as an hereditary office, in the noble family of Hamilton.

"The charter runs in the following words: ¢ Carolus, &c. Sciatis nos feciffe et
¢ conflituifle, tenoreque prafentium facere, et conftituere preedilectum noftrum
¢ confanguineum et conciliarinm Jacobum Ducem Hamiltoun, &c. ejufque haere-
¢ des mafculos de corpore fuo legitime procreat. feu procreand. quibus deficien.
¢ haredes fuos talliee, hereditarios cuftodes Palatii nefiri de Holyrcodhsufe, cum
¢ omnibus hortis, hortulis, pomariis et {phaerifteriis, Ze bowling greens, eidem fpec-
¢ tan ; et dedifle, tenoreque praefentis cartze noftree dare, di¢t. Duci, heereditarinm
¢ officium et cuftodiam earund. cum omnibus privilegiis feodis cafualitatibus et
¢ divoriis quibufcunque ad eafd. pertinen. ; cum plena poteftate prazfato Duci e-
¢ jufque prafcript. faciendi et conftituendi fub-cuftodes diéi noftri Palatii, horto-
¢ rum, aijorumque praedict. unum vel plures pro eorum arbitrio ; ac nominandi et
¢ defignandi hortularios, aliofque fervos, pro colendis et cuftodiendis dict. hortis et
¢ pomariis, dict. Palatii, tum borealibus tum auftralibus ; ac parvo horto infra i-
¢ dem Palatium, {pheerifterio, Ze bow]ing green, aliifque ad ejufimodi {pedtan ; om-
¢ niaque alia praoftandi adeo libere in omnjbus refpectibus, ficuti quovis tempere
¢ preeterito fieri {olebant.’
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The charter afligns and difpones to his Grace; certain annudl fums ¢f morey

and quantities of vittual, ¢ pro cuftodia ipfius Palatii, una cum omnibus divoriis et -

¢ cafualitatibus diéti Palatii, hortorum, viridariorum, et pomarioram, qua de eifdent
< annuatim luerdri poterint, cumque orinibus aliis divoriis quibufcunque, quee pro
« colendis et cuftodiendis eifd, perprius perfolvi folebant; cum poteftate fimiliter
¢ di&. Duci, ejufque prafcript, per femet ipfos aliofque eorum rominibus, haben.
« eorum warrantum, levandi pradiét. annua feoda partlculamter et generaliter fupra-
¢ feript. omni tempore futuro, et de omnibus annis- preteritis debit. et nondum fo-
¢ Jut. &c’ - .

. The bailie’s eommlﬁion flows from the Duke of Hamilton, as Keeper of the
Palace. His Grace ¢ makes, nominates, conftitutes, and appoints the faid Henry
¢ Home, to be our bailie of his Majeity’s Palace of Ilolyroodhoufe, and of
¢ the whole bounds and precinés thereof, or belonging thereto, giving and
¢ granting to him all the fees, cafualties, profits, duties, and emoluments what-
¢ foever, pertaining, or amywile known to peftain and belong to the faid
¢ office, and that during pleafure allenarly, and until thefe prefents are re-
¢ called by us: With power to the faid Henry Home, or anmy fubftitute to be
¢ pamed by him, to exerte the faid office, and to hold ceurts within any place
“ or part of the Palace of Helyroodhoule, or pettirients thereof, upon whatever
¢ day or days lawful, and to conflitute the fame as 6ften as rieedful : ‘And alfo,
¢ with power to him to name fifcals, ferjeants, officers, and démpfters, and all o-
¢ ther neceﬁ'ary members of court, excepting the clerk, (the nomination of whom
¢ is referved,) the faid Henry Home being always arffwerable for his fuftitutes ;- to
« proceed and adminifter jaftice in-all actions and caufes competent to be pur-
¢ f{ued before him ; decteets and fentences te give forth and proriounce ; ; and to
¢ fine and punith delinquerits and tranfgreflors according to law; and to apply the
fines to his own proper ufe; and generally, all and fundry other things con-
_cerning the premiffes, to do, ufe, and exerce, during the continuing in office, as

-~ . - -

lawfully may der; promifing to hald firm and fable, all and whatever things the
« faid: Henry Home, or his fubftitute, fhall lawfully do in the prémxﬁ'es

Tt is evident, that however apparently extenfive the powers glanted by this
commiffion may be, tliey can never legally exceed: the powers conferred on the
Duke himfelf; by a charter, which appoints his Grace the Keepérof the Palace,
perk, and gardens; with no other authomty than.that ‘of*' ap‘f)é‘ﬁiﬁ”ng fub-keepexs

of the Palaceand gardens, andief naming {ub-gardeners, and other fervants for -

cultivating and keeping the fame. Nothing, then, can be clearer, than that Mr
Home; though dignified with the title of bailie, and vefted with fomething re-
* fembling. a jurifdidtion, can be confidered as nothing elfe, than a mere under-

keeper or gardener of the Palace. Though, then, it were allowed, that, in a royal

garden, pra&ftcc might introduce, or' might fanction, the exercife of a fort of
police, for preferving order; and even for extricating the privileges of a fanétu~

ary ; yet it feems'impoffible. to confider the under-keeper, as a civil judge or
magiftrate ; und, to hLold to be a prifon, in the fenfe of the a&t of federunt, any

Ca

fully and freely in all refpeéls; as any other bailie of faid palace have done, or '
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lock-up-place, which he may ufe, for punifhing petty delinquencies, committed
within the Abbey ; or even, (as a matter of police,) for enforcing payment of
debts contracted there. \

The legality, even of this paultry jurifdition, might, perhaps, if neceffary, be
fuccefsfully difputed ; but it matters not whether it be legal or illegal. It can-
not be confidered, as more than a mere exercife of authority, in the way of
police ; a method of correcling the delinquencies of debtors, taking the benefit
of the fanftuary, and refufing to pay for their aliment; a pradice originating
in the neceffity of the cafe ; as no ordinary diligence of the law could there affe&
debtors, even for fuch debts. To hold this to be imprifonment, in the fenfe
of the a@ of federunt; to confider the place of this confinement as a prifon ;
orthe certificate of this Lailie, the mere deputy of the keeper of the palace, as
the certificate of a magiilrate of a burgh, entitling the debtor to infit in an
adtion of cefio, would be an abfurdity ; although the plice were not within ]
the bounds of a fan&uary. But let it be next confidered, whether a_ perfon
locked up, upon fuch a warrant, within the precintls of a Janfluary, for a debt
there contracted ; and being, while in this ftate of fuppofed imprifonment, prote®-
ed from the diligence of his creditors at large ; is entitled to infift againft thofe cre.
ditors in an action of cefio. 1If he prevail, he will be fecured from diligence in all
time coming. If he fail, he may remain in the fanctuary and defy diligence,
as fecurely as if he had been fuccefsful in the action. The bare ftatement of fuch a
propofition, would almoft feem enough to confute it ; if the leaft regard be due to
the obfervations, already made, on the nature and obje& of the adion.—The pur-
fuer’s fummons contains, and every fuch fummons muft contain, thefe words :
« The purfuer is likewife continually opprefled, and in danger of being arrefled
¢ in prifon, at the inftance of the following perfons, his feal or pretended credi-
¢ tors.” Isit poflible to read this fubfumption, without being fatisfied, that a
man, confined in what is called the prifon of the Abbey, cannot maintain an ac-
tion upon that fummons? The propofition it contains, is completely contradi&-
ed by the flatement itfelf. With the fame breath, that the party afferts he is
in danger of being arrefted in prifon, he fets forth, that that prifon is in zhe
Janétuary; where it would be impoffible for any creditor to arreft him.—The
Supreme Court of a great commercial country, cannot give way to fuch a pro-
ceeding as this;” with their own a& of federunt before their eyes ; which declares,
that no perfont thall be heard in fuch an aQion, unlefs he fhall producé the certi-
ticate of his incarceration, by one of the magiftrates of the burgh in which he
15 incarcerated.

The defenders would difdain to difpute with the purfuer, in his unfortunate
fituation, on a point of form: But this is not a queftion of form, but of fub-
ftantial juftice. ‘They are entitled to be on equal terms with the purfuer ; and
this they cannot be, while he fhelters himfelf in the fan¢tuary, whether his incar-
ceration there be legal or illegal, real or fititious ; for while, on the one hand, if
he fhall fucceed in his adion, he would be free from their diligence forever; fo .
they are entitled, on the other hand, if he fail, to find him in a fituation Liable
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to their diligence; and this he cannot be, whether imprifoned in the fan&tuary, or
going at large within its bounds,~—In liftening, therefore, to this a&tion, the Court
would cut up, by the roots, the juft rights of creditors, without any necef-
fity ; for the purfuer would have the full benefit of the humane principle, which
dictated the procefs of ceffio, by leaving the fanGuary, and expofing himfelf to
the diligence of his creditors. If they fhould not incarcerate him, he would
have no occafion. for the benefit of the ceffio, being in full poffeffion of his perfo-
nal liberty ; if they fhould incarcerate him, he would then be entitled to fay,
that he was incarcerated in terms of the a& of federunt ; and he would be
enabled to produce the certificate required. His fummons, which is now
falfe, inafmuch as it aflerts, that he is in danger of being arrefted in prifon,
would then be true ; and he would meet his creditors.on equal terms.

It has been alleged, that the purfuer cannot leave the Abbey for this purpofe,
‘being there incarcerated ; or, what is the fame thing, being under caution to the
amount of L. 10, to return to the Abbey prifon when his health will permit.
But let it be confidered, 1s¢, That it was his own choice to retire to the fanCtuary,
rather than fairly to meet the diligence of his creditors ; 2dly, That he can found
no argument on the confequence of his own unwarrantable a&, in contraiting a
debt in the Abbey, which, being already infolvent, he could not pay; and 3dly,
That were he to come out of the Abbey, and be laid up in a legal jail by any of
his creditors ; neither the Abbey bailie, nor his pretended Abbey creditor, could
take him out of that legal prifon, and compel him to return to the fanctuary.—
If the purfuer were truly in a prifon in the Abbey, be might apply to be removed to

the Canongate jail. 'There he can be airefted and detained by all his creditors ;.
and there he might commence a procefs of ce¢ffis in a regular manner, after hav-

ing been a month in that prifon. This, let it be particulaily noticed, is a fuffi-
cient anfwer to the purfuer’s argument—that if a debtor, in his fituation, be not
-~ allowed to infilt in an acion of cefffa, he may be perpetually imprifoned in the
Abbey for a debt contracted there. :

The purfuer has mentioned a lit of perfons, imprifoned in the jail of the
Abbey, who have been liberated upon the a& of grace. It is perfectly obvious,
- that whether fuch imprifonments are legal or not, it cannot, in the leaft, affe&

the queltions, whether the Abbey prifon: is a prifon in the fenfe of the aét
" of federunt; or whether, though it were, the debtor being confined within the

bounds of the fan&uary, where the diligence of his credxtorsv cannot reach him, -

is entitled to purfie an action of ceffio..
The fame obfervation applies to the cafe of Cockburn of Clerkington, which

has been mentioned. The queftion there was not, whether Cockburn being im--

prifoned.in the Abbey jail, for a debt there contracted, was entitled to purfue
a procefs of ceffio; but whether the imprifonment itfelf was legal? Had the firft.
been the queftion, it {eems pretty evident, from' the reafoning of the Court, as

mentioned in the cafe, that the. firiking objection. made here, would not have:
efcaped the Court. It is flated, that ¢ fome doubted of their having a pri--
¢ fon, and thought Lie fhould have been tranfported to the Canongate or. Edin..

Al
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¢ burgh tolbooth ; but then his other creditors might have arrefled him, which
¢ they cannot fo well do'in the Abbey, which is a fanctuary.” This confideration,
though it might operate as a reafon for fuftaining imprifonment in the Abbey,
for a debt contraéted there, would have occurred to the Court as an invincible
reafon againft allowing the party to purfue a ceffio, without being removed to the
Canongate or Edinburgh tolbooth. ‘

As to the cafe of Linley, had the point now at iffue been exprefsly decided,
the judgment muft have been confidered as erroneous ; and ought not to ftand as
a precedent ; but the queftion was not argued ; nor was the bailie’s commiffion,
or the fource from which it flows, explained as it has now been.

In the cafes of Donaldfon and M‘Kenzie, the objetion to the mode of im-
prifonment was not at all fated.

On 1ft June 1799, the following interlecutor was pronounced on a pleading :
¢ Tue Lorps having heard parties procurators, fuftain the defences, and difmifs

¢ the action.’~—A reclaiming petition was prefented, which was followed by an-

fwers, The Court, upon full deliberation, in which the argument for the defen-
ders had much weight, adhered to their judgment*, (See JurispictioN.)

A&. Mat, Rofs. Alt. H. Erskine.
D. Wemyfs, W. 5. Agent. Fas. Marshall, W. S, Agent. Clerk, Pringl.

(See SaNcTUARY.)

* This cafe, which was reported by Lord Hermand, as a part of his probationary trials, ap-
pears to have been moft properly decided. The procefs of fequeftration ought to have no effec on
the law of ceffio bonorum. ~ Sequeftration relates exclufively to commercial affairs. The extenfion of
commerce, and liberality of opinion, always accompany onc another with equal fteps. And it
is fearcely to be fuppofed, that, in the prefent advanced ftate of both, a bankrupt, who deferves
to be difcharged, will be refufed the requifite confent. Should it,- in any extraordinary cafe, be
otherwife ; the man, by being a trader, is net excluded from the benefit of ceffio, common to all.
But why fhould any man, wiile unmolefled in his perfon, be entitled to convene all his creditors in
an adtion, in order to make a judicial furrender of his effeéts, and to demand a difcharge of his
debts? To admit of this, would be to allow the conféquence, without the caufe. The procefs of
ceffio bonoru:, is the remedy humanely provided by the legiflature ; for the hard fituation of the
man, who is imprifoned for debts ; which misfortune has equally occafioned him to incur; and pre-
vented him from difcharging. The regulation, therefore, of the a& of federunt 1688; requiring
evidence of the fa, that the party has actually been imprifoned ; flows naturally and neceffarily
from the principle of the law.

It is equally obvious, that incarceration in the Abbey jail, ought not to be underftood, to
amount to the requifite imprifonment; for, whatever was the origin, or may be the extent, of the
bailie’s jurifdiction ; there is fufficient ground for deciding ; that it ought not be held to excead the
neceffity of the cafe ; but ought to be precifely commenfurated with it. " It is seceffary, that, as there
is a fan&uary there, there fhould be a {uperintending officer. It is neceffary, that he fhould have
fome mode of enforcing his authority. Without this, order could not be preferved. A fpecies
of confinement, is the enpine.  But it is not neceffary, that this inftrument fhould poflefs one ista
of power, more than fufficient for performing the operation, for which it was primarily intended.

The Court of Seflion, therefore, will not allow a bankrupt, who by retiring to the fan&uary,
has already obtained fhelter from the diligence of his creditors, to demand the benefit of ceffia
bonorum; although, in that fanétuary, he has done {fomething, which has occafioned its bailie to put
him under fome kind of confinement, confefledly of a very flight nature.

* ¥ What is firiétly the law of this cafe, might bave been compreffed awithin much narrower limits ; but it iy

auvithin the /c.o?c of the Editor’s defign, 1o infert wwhatever naturally Jalls in bis away, avhich is curious in the hifto-
ry or antiquities of the ceuntry, i



