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Decerber 2. James FARQUHARSON against. ALsxaNpEs Keay. .
BY feu-charter in 1611, John Lindsay of Kinloch feued to Andrew Mitchell,
his heirs and assignees whatsoever, two parts of the sunny half of the landsvf"

Wester. Kinloch,

The feu-cha,rter contained, the following clause of pre-emptmn in favour of -
the granter : ¢ And lykwayxs with the special provisione and. condxtxone,
s sxck}yke to.be contenit in the said charter and infeftment above vmt(en, ‘that
“ in cais it sall happen the said Andro Mitchell, his areis or assignais above con-
“ tenit, to sell, annailzie and dispone the heritable right and tytill of all and
¢ hail the twa, paret. of the said sony half of all and sundry the above spec1ﬁt
“ landxs of Wester Kinloch;  with the pertmezms afore rehersxt, but the
“ cnnsent of  the said Mr. Johne Lyndesay, his areis and successouris, and als
“ nat offer the samyne twa part of the said sony half landis to the said Mr.
“ Iohn.e and his foresaldxs, afore the alienatione and dispgsition thereof,
W for refo\mding ‘and paying back - againe, he thé said Mr.. Johpe and his
£ afoxe‘ mgmxoned, to the said And.ro Mltchell and hlS above specified,
“ the forenarmt soume of ane thousand twenty-twa pundls, thre schillin-
“« gis four pennyis money above written, presently payit and deliverit be
*¢ the said Andra to the said Mr. Johne and his spous; than and in that cais,
s and Ro utherwayxs, the said chareter a.nd mfeftment of . fueqferme, with the
e band apd oblxgauon above-wntten for makmg yareof sall be null, extinct,
< expmt cassit, and of nae fax_'der avaﬂ strength force nor eﬂ'ect, thh all that
* may follow thereupon.”

Andrew Mltchell was infeft on the feu-charter, hut the cla,use of pre-empnon
was neither mserted in his seisin, nor the seisms of his successors, for upwards
of 4 century after the date ofthe feu-.nght. : '

.......

1800..

granted a dxsposmon of them to. Blaxr and Yeaman, upon which the superxor
broug.ht an action of reducnon, unprobatxon, and declarator, founded on the
above clause of pre-emptlon, “for havmg the sale reduced ‘and the feu r,xght ir-
ntated, on account of the mfraguon ofi its: condmons

A good deal of lltlgatlon ensued, in. the course of whxch 1t turned out that
Blair. and Yeaman, though thexr dxsposmon was ex faae absqlutc, held the lands
only in security of a debt due to them by the vassal ; and. accordxngly, the lat-
ter, having resumed possessxon of them, the process ended in a judgmen of the
Court, by which it was found, (13th June L’ISO) “ That the pusrsuer, thgugh
€a smgular succe,ssor in the supenonty, has right ;Q thg ;lause hbeugd, con-
s Iamed in tbe ortgmal feu charter, in case of ahqnatlon, and faund the same

« bmdmg upon the defender, the heir of the orlgmal vassal, as to the twu—ihxrd

& parts of .the lands, and that the same must be engrossed in the charters and
‘e seisins of the said lands, to be afterwards granted "
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- No. renewal of the investiture: took plwe till 1748, In.that yesjs,she vassal
obmmd b.precept-of diard frem: the superior, - cnnmmng the follewing tlayse,
which in terms of the- jodgment of the Court in. wsp, was engrossedl in ‘the

. peisin. thak followed, on it ¢ With this special provision arid: condition, that in

#%.case’it shall happen the .said Thomas Mitchell or hig foresaids to géll, anal-
«.gie, and dispons, the twioithird paits of the sunny half of all aad sundry the
44:said lands. of Westetr Hinloch; with the pertinents; but the cansent of me; my
# heirs and successors, and also o} offering the same to me and my foresaids,
¢ upon the said disposition and'alienation thereof, for refypding and paying
+ back again by me and my foresaids, to. the said Themas Mitchell and his
4 foresaids, of theisuni of #€1023. 35. 4d, Scots maney: 3 ‘then; and.in that case,
< thir ;prosents; and :the said wassaPs coptiacts of fewscharters 'and!rights to

¢ .the two-third parts lands; shall be ‘nuil, extinct, expined, tassed; and of no -

<¢ further avail, strength force, or effect w1th all thﬂ& mighﬁ fquw there-
“@m”'“ .....

» “Fhonths Mncheilx, A Su:m:adihg n;ssal in the lands;dm&'c@nsidﬁahly m éebn
Alenanded ‘Keay, one of his creditors/ta the .extent of #81600; dbtained decree
against-the hieix of Thamas,adjudging ‘the-lands: cnnmned in the feu~contract
for this sum. - Mr. Keay afterwards birought a judicial sale of these lmds and
nf the whole .of Thomas Mitcliell’s other heritable property. )

- Janies: Earquharson hid: coime’ by progress:to -be supierior of the lamls of
Wcster Kintocli; and ip that character presented 4:petition to the Coust, stating
ghae, i virtue of the clause of pre-emption in 'thé feuicontract :161Y; and.the
:pFetept of plare and nfefimenit 1748, he was’ ‘éntitboct toj redeem the lands:-con-
tained in thie feu-contract, on payment of the original price ;: “and thcrafom pmy
ing, that they should be struck out of the protesspf'sale.”

il Tv defence mpainst this clain, Mr. Keay, the pursuer of the sale;
< Pleaded s d gy The originali few-tharter is dnemvalousand ﬁvﬁmpry The
lands me:gfrarited to the Vassal; dndchis ¢ assigndes whatsoever,” and yet the
‘gwant is"afterwyrds gualifibd. ivith 2”clause’ which amoutits (0 a prohikition
~ against alienation. It would be adverse, therefore, to every sound rule ofm.
ipesprewmition; o give effiect, to: & solisary elduse ofysg mnfaveuratle 3 pature; in
-oppuisiion: 16, the 1general moﬁ the. dmd, ﬁcaﬁwmgm »ahguaed Fightis
Craigy, L3bls 2! Digg. &l §isio 1 o 2ol e St ic 21
3 bodly, The 10th seetion afithe 20¢h. Geo. Ha. Q. &febnmqg ‘na
-is dm the followihg terms < ¢ Apd ‘Whergas there -ave testaini Jands in Sqmlmd
@ heldsbry, the. tenure. of few;.cum marinsiio, ox.with claiees, db st wlienands sine
St dunsevesns sup driariunip it i a)do Meteby snacteds by-the apshority forasaid,  That
Alinsdl ok shindng;; frorh apgkafter-theaiskouoth dapy: of Marsh,, the-casualy
shf hnditidgs (Consdquebe wpoblsuch holdingiend of wih gekibitory dowses v¢-
4% givinog 1he pindisy: of dlichations be taKea away. #d discharged 5 and it shall
. and iy be-dawfiily it like mianver os.is: herain: befora direcied in the case of
<, md:holding:, for the reapective- @pe& SAPEYIQrSs O assals in; lagds ar heri-

No, 8.
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¢ tages 'that are held feu cum maritagio, or with such prohibitery clauses as afore-
% said, to apply to the Court of 8ession to modify such additional. feu-ddty by the
¢ vassal as they shall judge a reasonable recompense to the superior for:such
4 casualty ‘of marriage, or prohibitory clauses as aforesaid, hereby:taken: away
-¢¢ and’ discharged.” = Now, the restriction in: Mitchell’s investiture, if :it s not

“within the very words, falls clearly within 'the spirit of ‘this: clause,. the ‘pre-

amble of which bears, that its object was to do-away and abolisli-burdens ¥ which
« were much more grievous and prejudicial to the vassal” than beneficial to
the superior. For the giving effect to the clause, would operate as a severe
hardshiip’ on the vassal and his creditors, while the superior could derive no
benefit' from it, as it is:absurd to suppose that the vassal or his creditors, if they
‘are precluded from selling to the hxghest ‘bidder, would-allow the lands to fall
into the superior’s hands for a sum, in name of price, whxch is mot more than
their present yearly rent. - woi :

8dly, The clause is ineffectual at common law The a'omtmum zmIe 1s abso-
lutely conveyed to the vassal, and, the right of property, unless ‘in the case of
strictentails, always implies the power of alienation.. Accordingly, on'this ground,
even offices, which strongly 1mply a delectus persone, may beadjudged when the
grant is in favour of assignees ; Ersk. B. 2. Tit. 12. § 7. .Even on'the'suppo-
sition, therefore, that the clause was not cut off' by the statute, in’ "order to be
‘effectual against creditors, it must be fencéd with all the clauses requisite in a
strict entail. Now, although the clause:resolves. the right of thie vassal, in the
event of his contravention, it does ndt irritate the conveyance by which ke may
have disponed the subject to a third party, and therefore it must be good ; 27th
January 1744, Gairdner, No. 84. p. 15501. ~Seealso 4th January 1757, Sir
William Stirling, No. 70. p. 2342. -

Answered: 1s#, There is nothing mcongruous n the charter, glvmg the
lands to the assignees of the vassal, and at:the same time a right of pre-emption
to the superior. The vassal is not thereby.denied the. power of alienation ; it
only obhges him, if he sells at all, to offer the lands to the superior at-a certam

rice.
: 2dly, The 20th Geo. 11. C, 50. bemg correctory of the common law, and
having been passed to meet a particular exigency, it” must receive a strict in-
terpretation. Now, the statute strikes only at clauses by which the ‘vassal is
prohibited from selling without the superior’s conisent, which is perfectly dif-
ferent from the clause in question; by which, in- the event of his intending to
sell, he is obliged to make the first offer to the superior ata certain price. =By

the last, the superior reserves to himself a beneficial patnmomal interest, which

the statute certalnly did not mean to take away. ' It is probable, too, that the
superior paid a price for it, as the vassal would - give less for this limited right
than he would have given for an absolute one; and although in consequence of
the rise in value of lands, it is not likely that the vassal will part with the sub-
ject, in terms of the clause, yet, being a fair paction, inserted in the investure
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for.anlomerous consideration, the superior is entxtled to make the most he can  No. 3.-
of it, and has accordingly an obvious interest to jnsist that it shall notbe de-
féated in the manner.which is, Bow attempted *. - -

i 8dly; The rulés by whicli strict entails are construed ‘cannot be extended to
the present question.  As ehtails are’ generally gratuitous- destinations in favour
of the granter’s nearest relations, the restraint upon- alienation xmposed by them
oughs:to be dess favurably xegargled, than ~where,.as.in thzs case, it arises from
an onerous duné fide contract..- Clauses of pre-emption were accordmgly ef-
fectual by the civillaw against the purchaser and his- representatwes ; L. 12.
De., Prc.rm/tt. werb.:L. 2. Cod, de Pactis ; and wx;h ns,, they are engrossed .
in_the selsm, they. are also .good against thzrd yames i Bapkton, ‘B. 2. Tit,
11.-§ 50, ;:6th March 1767, Irv;ng against the Marquls of Annandale, No. 7L
p 8348, . . Q] t

. Besldes/ if a: dause, wmmag the rxghts granted to the purchaser, were
neCessary, it occurs .in the present instance: .For the clause not only irritates
the vassal’s charter and infeftment, in- the case o£ hxs mntravenmg it,« but also
¢ all thatmay follow thereon,” . wlnch last woxds can bear-no- other | mterpre-
tation than deeds or obhgatans in. favoyr of third parues, by Whlch he may
attemptitp defeat the right of the.superior. - -

The Court first ordered a hearing iin presence,, apd afterward mepemals. -

-One Judge thought, that the clause-of pre-emptanm quest,lon was essentially
dnﬁ'ereat from the general clause de non alienands in feqdal investitures, which
had been abolished by 20th Geo. iL; ; that this was a specxal covenant between
a.seller and 3 purchaser, which ¢ contained nothmg xllegal or cantra bagm mores,
and heing - duly published. to, ;htrd partxes by its xnsert;o,n m the mvestxtnre, it
ought to receive full eﬁ'ect. ot P

. The rest of the Court hOWever, on the grounds stated for the respondent,
were clearly of opuuun, that Ltfel] under the gOth Gea. L; and that tbe case,

Cles

'I‘he Lords,refused the d‘esn'gvof iMx: Farqphg&on s petxtmn. : |

......

For the Petmoner, Lord Adoﬂmfe Dmtia:, Hby, Géo: Ross. - Alt W Rahrmm
: G/l.liope,ﬂm_y. AR ‘Ulerk Ifam. SRR o
RD el e P ‘,,Fac. Coll N 202. 46?

REMSTRENLE Co FHN

Q .
“\‘J T

\;lé02. . May 21. gT,BWAR‘i‘ aga:mt S'rwan'rs. o _" e
' o e ST Now 4.
e Jtms S'rnwmn'r,/vxctuaner ih London,’ mthe yegr !’169, emcuted a settlc- What is to

en’t lé&vﬁfg his eﬂ'ett{é in 1he ﬁrsﬁnsidnée w ‘lns :éena; xfaihng whom, one hatf :e“:}‘lde:‘md
.::Lu«’s'c';’ ECS TN PG S LGN SMNTCONNE £ 1o G Ay Py the term
- % Although it was, Recqwary. for Mr .Eyquhmong ple thag,l}‘e, should contend that he haq "r/‘“”',';’a"’:‘:’ ; e
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