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1800, February 21.
WiLLiam CHisHOLM, against ELspeTH MACDONALD, and Others.

The estate of Chisholm was forfeited, in consequence of the accession of
Roderick Chisholm to the rebellion in 1715. )

The greater part of it was held of the Crown, but a branch, called Comar-
kirkton, was held of Lord Lovat.

The Commissioners  of Inquiry disponed the whole to James Baillie, with
procuratory of resignation; and he soon after conveyed it to George Mac-
kenzie, his heirs and assignees, assigning the former disposition and procu-
ratory.

Mackenzie took a charter of the whole from the Crown, with the same des-
tination, and conveyed it to Chisholm of Mackerach, by disposition, containing
assignation to the unexecuted precept in the Crown-charter, upon which he

was infeft in the whole lands.
In 1742, he disponed the whole to Alexander Chisholm, (son of Roderick,)

and the heirs-male of his body, &c. and he immediately obtained a Crown-
charter for the whole, and took infeftment.

Lord Lovat afterwards brought a reduction of these titles, so far as they
related to the superiority of Comarkirkton, and in 1744, he obtained judg-
ment in his favour.

Owing to his forfeiture, on account of the rebellion in 1745, the process fell
asleep ; but it was revived first by the Commissioners of Annexed Estates, and
afterward by the representatives of the family when the estate was restored ;
but the decree was never extracted. :

Alexander Chisholm, without noticing the process, in 1:77 executed a strict
entail of the whole estate of Chisholm, containing a prohibition against granting
leases longer than nine years, or the life of the granter, with procuratory of
resignation in favour of himself and his sons, and the heirs-male of their bodies
seriatim

He recorded the entail, but did not take mfeftment on it.

He was succeeded by his son Alexander, who obtained a brieve from Chan-
cery, which directed the jury to inquire, € si dict. Alexander Chisholm sit le-

¢ gitimus et propmqumr haxres masculus talliz et provisionis dict. quond.” Alex-
¢ andri Chisholm sui patris,” &c.

He accordingly expede a general service.
The retour, in terms of the claim made by him before the jury, bore, that

he wgs ¢ legitimus et propinquior hazres masculus, ac etiam hzres talliz et
¢ provisionis, dict; quond. Alexandri Chisholm, sui patrxs, et literarum tallise,”

&e.
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" He immeaiately applied for a Crown charter of the whole estate of Chis- .

holm; butin consequence of opposition from the family of Lovat, Comar-

‘ erkton was not included in the charter obtained by him. -
He was infeft on the charter, but no further steps were taken by him for
completing his title to Comarkirkton. “While in this situation, he granted
leases of Comarkirkton for eighteen years. They bore to be granted in virtue

of 10th Geo. IIL. C. 51:for improving entailed estates, but it appeared ex facie

that grassums had been paid by the tenants, which excluded the benefit of the
statute.

Alexander havmg dxed without male-issue, was succeeded by his younger
brother William, who made up titles to the Crown lands, by special service to
his brother, and was infeft. He resigned Comarkirkton into the hands of
Lovat’s representatives upon the procuratory in his father’s entail, and obtained
a charter, on which likewise he took infeftment.

He then brought a reduction of the leases of Comarkirkton, so- far as they
were longer than the entail permitted.

The defenders objected to the title of the pursuer, that hls dmrter and infeft-
ment were inept, as proceeding upon a procuratory by a pérson holding under
a wrong superior, and upon titles which had been set aside in Lord Lovat’s

process. But it was answered, That an infeftment is of itselfa sufficient title to |

prosecute a removing, without preductxon of its warrants, and that even aa in-
feftment is unnecessary as a title to insist in a declarator and reduction,

On the merits, the defenders -

Pleaded :* As the titles made up by Chiisholm of chkerach and the- exxtaﬂer
stand reduced, the late Mr. Chisholm might have taken up the lands in fee.

simple, by connecting himself with the disposition to James Baillie, and various

transmissions of it, without noncmg the entail, which at best created only a
personal obligation against him, in which case. singular successors would not

have been affected by the restrictions of it. Now, it appears from the retour,

that he assumed alternatively the character of heir-male in general and of heir
of entail ; and the defenders are entitled to ascribe his possession to any cha-
racter in his person which can support the onerous rights obtained by them.
This being the case, and the entail being a separate latent deed, it would have
been defeated by any posterior rxght granted by him completed by infeftment
before it ; 22d June 1737, Bell against Garthshore, No. 80. p. 2848 ; Bankt,
B. 4. Tit. 43. § 16.; Ersk. B. 2. Tit 7. § 26.; 13th February 1781, Mit-
“chells against Fergusson, No. 105. p. 10296 ; 1765 Douglas of Kelhead, (not
reported) ; 31st January 1792, Creditors of Ross of Kerse, No. 108, p. 10360,
* And possession in leases is equivalent to infeftment in rights which require it.
Besides, by act 1685, C. 22. fixing the requisites of entails, none can aﬂ'ect
third parties upon which infeftment has not followed. ‘
Answered: Alexander Chisholm could not have taken up Comarkz:kton
in fee-simple, without forfeiting his right to the whole estate of Chisholm, in

No. 6.
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terms of the entail. He therefore assumed the character of heir of entail only.
It was in this character, that the brieve from Chancery was directed to the
jury; and the retour, if it had been inconsistent with it, would have been in-
effectual, as contrary to its warrant. But, in fact, the retour was meant to re-
late solely to the entail, as is evident from its reference to it. Application ac-
cordingly was immediately made to Exchequer for a charter of resignation and
tailzie. The leases bear, that the defenders transacted with their landlord in
that character, and they cannot be allowed to object to.the conditions annexed
to it. .
Even if his service had been as heir-male general, as he was not infeft, and
the entail constituted a valid personal obligation against him, it must be ef-
fectual against those who contracted with him, it being only in the case of feu-
dal rights, that personal obligations are not good against third parties ; House
of Lords, Denham of Westshiels, mentioned in Creditors of Carleton against
Gordon, No. 383. p. 15884. and No. 75. p. 10258. Leases followed with

_possession, are made real by statute in questions with the successors of the

landlord ; but this will not prevent the qualifications of his own title, when it

is personal, from affecting the tenants. It is a mistake to suppose, that the act

1685 applies to parties connecting themselves with a personal right to lands.
The result would have been different, if Alexander had afterward taken a

" charter and infeftment as in fee-simple, or their place had been supplied by a* -

charge to complete his titles in this manner ; and to cases of this description
only, the decisions quoted by the defenders relate: ,

The Lord Ordinary ¢ sustained the pursuer’s title to pursue, but found that
¢ the rlght to, the lands in question in Alexander Chisholm the entailer was

personal and by the disposition thereof in his favour, by Alexander Chis-
¢ holm of Mackerach stood destined in the first place, to the heirs-male of his
¢ body : Found, That as the entail 1777 was not perfected by an apt infeft- -
¢ ment from the true superior, the destination in the’ disposition 1742 by
¢ Mackerach, was not thereby effectually altered or put an end to, and that
¢ therefore it remained optional to the late Alexander Chisholm, who was both
¢ heir-male and heir of entail of his father the entailer, to make up titles to
¢ Mackerach’s dxsposmon, wlhiereby, in the first instance, he would be free of
¢ the fetters of the entail ; Found, That by the service of the said late Alex-
¢ ander Chisholm as }zxres masculus, expressed distinctly as a separate character
¢ from that of keres talli et /zrawswm:, he carried the unfettered personal right
¢ in the disposition 1742, and that his right was sufficient to support the leases

¢ granted by him to the defenders, though upon terms inconsistent with the
¢ conditions in that deed of entail ; therefore sustained the defences,” &c,

Upon advising a petition for the pursuer, with answers, and a countér-
petltlon for the defenders, )

The Lords (22d June 1800) adhered, in so.far as the mterlocctor sustained
the pursuer’s title, but ordered memorials quoad ultra. . -
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And; on: consxdermg them, the Court; were nearly unanimous in thinking

that Alexander’s service could, in all the circumstances. of the case; be ascribed
only to.the entail, and that though his service had'been. in fee-simple, as his
right to the lands remained personal, the entail which qualiﬁed it wasyin terms

| of the decisions of Westshiels and Carleton, effectual against’ the defenders..

e

The leases were reduced

Alt- J\Wn Mm‘rd_y- )

Mgs. ANN RONALDSON DICKSON, against JouN SYME.

" ANDREW RONALDSON executed a strxct entall of the lands of Bhlrhall
Longleys, and Wester Broom, which was duly recorded

His eldest son John Ronaldson, ‘the institute, who possessed the Whole lands
for many years, made up titles to Blairhall in terms of the entall He after-
wards got involved in debt, and wished to take up Lougléys and Wester Broom,
so as to enable his. credztors to attach them. "With this view, he obtained Trom
Sir Wlllxam Erskme, as superior, a, precept of clare cinstat to himself as heir-
at-law to hxs father, w1thout referrmg to the entail, and on this precept he was

) mfeft. .

At grantmg thxs precept, it, was not attended to that Sir William Erskine
had previously sold the supermrxty to Mr. Muter, and that he was infeft.
~ The doquet of the instrument of sasine in favour of Mr, Muter, ‘bore, that
it was written manu aliena, though it appeared ex faae of it, that the date, with
the names of the procurator, hallxe, and witnesses, were wrxtten by the notary
hxmself ‘

“Ann Ronaldson Dxckson, the eldest sister and next heir of entail to J ohn,
after his death, brought against. John Syme, to whom John had conveyed Long-'
leys and Wester Broom, as trustee for his creditors, a reductlon of the precept

of clare constat, and infeftment obtzined by the . .deceased as being void, from
having been granted by Sir erham Erskine after he was denuded, so that

John Ronaldsen having died in apparency with regard to these lands, his debts
could not be effectual agamst them. - ot

Agamst this action,’ Mr. Syme, besides statmg a persenal excepnon agaxnst
the-pursuer from her. alleged accession to the trust,

Pleaded : 1mo, The pursuer is liable for her brother’s debts in terms of the
act 1695, C. 24. from her havmg made up titles ‘passing him by. " As no in-
feftment was taken on the entail as to Longleys and Wester Broom, and as

* 9 C\
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Lord Ordmary, Meadowﬁani Act. H.Erdirzr,: ‘Rae.
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D.D.- Fac, Coll, No. 168. p. 382.
‘1801. Februar_y 24,

No. 7.
When the in«
- stitute in an
entail, who is
likewise heir
Ot line, dies
in apparency,
after the en-
tail has been
recorded, and.
before infeft-
ment has been
taken on it,
the next heir
of entail, by
makmg up
titles passing
him by, dees
not become
liable for his
debts, in
terms of the
act 1695,

C. 24,

Objection to
an mstrument
of sasine, that
the doquet of
the notary
bore the in-
strument. to

- have been

written by the
hand of an-
other, altho’
the date, and
names of the
procurator,
bailie, and



