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- Mrs. Lowthian’s, representatl\fes contended, that she Was'to be viewed inithe
right of a boma fide possessor, at least till she was cited in the action of reduction ;
and therefore, that she ought not to be liable in any interest till the date of cita-
tion, and afterward for interest only at the rate of 8 per cent.

Mr. Lowthian’s representanves, on the other hand, insisted, 152, That the
defenders should be accountable for the same interest, on she prigcipal sums
which Mrs. Lowthian had uplifted, as they bere when in the-hands of ber hus-
band’s debtors; 2dly, That the rents and- interest: levied by her, should be
turned into a capital as at the first term after they respetively fell due, bearing
interest at 5 fier cent. from that period ; adly, That from 10th June 1794, when
the judgment of the Court of Session setting aside’ Mr. Lowthian’s settlement
was affirmed by the House of Lords, the whole sums;: whether consisting of
principal or interest then in Mfs. Lowthian’s hands; skeuld: be converted into
a capital bearing the legal interest, because at that date; the whole funds ought
to have been delivered up by her to the proper ownes. ;-

In support of the two first of these. ‘propasitions, me;mnsuers ﬁounded on the
following authorities : Actsof Sederunt, .31st July: 1680, and 18th February
17803 1701, Creditors 'of Carden; No.'52. p. Shdy $tair, B.-L: Tit: 6..§ 19.

The Lords found ¢ the defenders liable to account to the pursuers for-in.

¢ terest on principal sums from the time the samie werp lipliftéd by Mrs. Low- .

< thian, at the rate of 5 per cent. ;- and found, them aleo;Hable n i interest, at the
¢¢ same rate, for the interests and rents uplifred by het; .ot which ouglit to have
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¢ been recovered by her, and that from and after drie-yearr after the smd rents

« and interests beeame due; or might. haverbeexi recovered.’> i .
A reclaiming - petition for Mrs; Lowthlan s répresebtntxyes ‘was- refnscd (2d
July: 1801,)w1thout answers, . ' . , OOl S R .

~ Lord Ordinary, Glsle.  Act. Mingpewny. Al H. Erebine. Clerk, Mensies:
R.D. . : L Fgc. Coll, Na. 986./: 582

* * See APPENDIX, Part L vore TERCE.
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Six FraNcIs Fonn and GEORGE Sm’rn, Assngnees of WALTER BOYD, against
: WiLriam RippxLL. '

TRE estate of Craigdarroch, belongmg to Alexander Fex‘gusson, having been
brought to judicial sale in 1785, it was concerted among some of Mr Fergusson’s
friends, that aconsiderable portion of it should be purdlased for behoof of
himself and his family.

William Riddell accordmgly purchased lots amounting nearly to £15,000, in
which, although he held them in trust forMr, Fex‘gusson sfa:mly, he was infeft
on'titles ex facie absolute.
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- Inidrder to-enableMr. Riddell to pay the price, he resold some of the lots to
advantage, and borrowed various sums on heritable security over what remain-
ed.. .Among others, he borrowed #£6000 from the Duke of Queensberry, and
#£3000 from the Edinburgh Friendly Insurance Company, for which he grant-
‘ed heritable bonds in the usual form. :

In 1791, Mr.” Riddell executed a disposition in favour ‘of Mrs Deborah
Cautlery M>r ‘Fergusson’s wife, denuiling in her favour of those parts of Craig-
«darroch which remained in his person. «/The disposition, however, was granted
under the express burden of relieving him of the different sums which he had
borrowed for paying the price, and, in particular, ¢ of the payment of the fore-
*< said sum of #£3000 Sterling to the Edinburgh Friendly Insurance Company,
<« and -4£6000-to ‘his Grace the Duke of Queensberry, and of the interest due,

- &< and tobecome duethereon, and penaliies stipulated therefore, and of the bands

¢ %nd «other seourities granted for the:said debts themselves, and all action and
¢ execution competent ‘thergon:; and to procure forthwith the said bonds and
<¢.other securities:themselves, to be ‘delivered up to be cancelled, or at least a
< discharge thereef, so far:as the said William Riddell was personally liable.”

These bur&lens wate: engrossed ui ¢he mfa&man.t whach followed on the dls-

ositidn. = ter v

? When Mr. Rﬂdell gr.mted rthxs ﬁlmutwn to Mns Fergusson, be obtained
from. her, with: cofigent of her husbund, an. assignation 2o the rents.of the lands
disponed, « for his farther secority.of mxplemmt oithe hurdens and condxtwns

- ¢ wontsined in the disposition.”” .

After Mrs. Fergusson wasithus westadm the estate, she ﬂmrrmd dlEﬂ’Cﬂt
sums or:heritzblesecurity. - bn particulae, lin 1792, sheigranted an heritable
bond to Walter Boyd for £1200, which he had advanced to Mr. Fergusson.
In this bond, Mrs. Fergusson excepted from the clause of warrandice, ¢ the real
¢ burdens created over the said lands and others above described by the said
< dispositiott by thi¢ s3id ‘William Riddell to me’the said Deborah Cutler, /s
¢ Fergusson, in so far as these- real burdans. are not already paid and extin-
¢ guished.”

Soon after this, Mrs. Fergusson executed an absolute disposition of the estate
in-fayour of Mr. Fergusson, who died in the beginning of 1796.

During the interval between the date of Mr. Riddell’s disposition to Mrs.
Fergusson and Mr. Fergusson’s death, the rents were levied by Mr. Fergusson ;
and-he having often neglected to pay the interest-on the sums which had been

~ borrowed- by-Mr. Riddell, that gentleman was under the necessity of paying

them eut of his own pocket, -except the interest.due to the Duke of Queens-
berry, which his Grace allowed to lie over during Mr. Fergusson’s. life; but
xmmedlat,ely on his death, the Duke signified to Mr. .Riddell, that. he A
either. lmnmdxageLy pay the prmclpal sim conta.r;ned in the bond and whole by-
gone interest, or grant a bond of corroboration, with a.cautioner, in whnch the
mterest should be accumulated into a principal sum.
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.."My. Riddell ﬁadmg it inconvenjent to:pay the meney till the Tands were sold
far his relief, granted a:bond. of .corroboration for the original £6000, and

#1896 .. 19s. 8d. of bygtpnermterest + which last sum was dec1ared to bear in-

terest from Lammas 1796, .

Soon after: Me. Fergusson s death hls ~eldest son bmught a ranking and’
sale 'of thedots vested in his father ;. and some of them having been sold in 1797, -
the Duke of Queensberry obtained an interim warrant for payment of #£8000.
out of. the price § which sum:was paid 6th December 1797, after which there -
w3s 3.balance due to his Grace of £315. 3s. 5d. carrying interest from that date.

-In the dmu,ghtosf the arder of ranking which- followed the judicial sale, Mr.
Riddell, in virtue of the real burden in his disposition to Mrs. Fergusson,. was. -
preferred for his relief of the balance due to the Duke of Queensberry, and. ;
for the sums gf interest whmh 'he had paid to the Edmburgh Friendly Insurance |

- Company, with interest thereon penodlcally from the dates at which if had been..

maﬂc@d .

To 'this mraer of rankmg no object\on was made in-so far as the sums for-

which Mr. Riddell was preferred, consisted of principal sums due to the heri-
table creditors, or of sunple interest thereon. Bt Sir Frangis Ford and Mr.

Smith, as the 3ssignees of Mr: Boyd who was 2 secondary heritable creditor,.

contended that Mr. Riddell was not ‘entitled to rank elther for the interest upon
interest which he had become bmmd to pay to the Duke of Queensberry by
 the bond of corraboration, nor fm‘ interest upon the different payments of inter-.
est which Mr, Riddell had made to the Edinburgh Fraendly Insurance Com-

pany ; and

Pleaded :, 1. Mr, Rlddell may be regarded as vxrtual!y the cautioner of Mr..

and Mrs Fergusson, for. the sums claimed by him as a preferable creditor,’

Butas 1o judicial demand was ever made upon him by registratioa of the bonds
or otherwxse, for payment of the interest due te the heritable credxtors, he has
not even a. personal claim -against- the: prmc1pal debtors for interest. wpon the

interest which he so advanced ; Act of Sederunt, 21st December 1590 ; Ersk..
B. 1IL Tl[ 3. § 78. 18th July 1668, Sir James Stewart, No. 63. p. 525

2. But even if Mr. Rlddell’s claim were good against the principal debtors,

it cannot be effectual in cqmpetxtxon with a secondary heritable creditor. . Mr.

Riddell, by the terms of his disposition to Mrs. Fergusson, merely made his .

relief of the heritable debts of the Duke of Queensberry, and the Edinburgh
Friendly Society, a real burden on the conveyance. By this step, therefore, he
can never be placed in a better statc than those heritable creditors themselves,

who, even if they had led an adjudication, would not have acquired the prefer- .

ence for the accumulation of interest which is now sought by Mr. Riddell ;
12th July 1769, Ranking of the Creditors of Auchinbreck, No. 84. p. 14131.
Besides, Mr. Riddell’s claim resolves into a palpable infringement of the
established rule, that no unknown or indefinite security can be created on heri-.
table property :
6B

No. 8..
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Answered : 1. A cautioner who pays in consequence of a peremptory de-
mand, whether judicial or extrajudicial, pays mecessarily, and wherever he does
so, he must be entitled to full relief, and of course to interest upon the sum
which he has paid, without which he would not be indemnified ; 24th January
1627, L. Wauchton against L. Innerweek, No. 57. p. 519. 16th January
1627, Cranston agamst L. Frendraught, No. 56. p. 519. ‘Creditors of Crlchen,
No. 72. p. 532,

2. Mr. Riddell claims the preference, not in right of the Duke of Queens- '
berry, or the Edinburgh Friendly Insurance Company. He claims it in virtue of
his own infeftment in relief, with which the infeftment of Mrs. Fergusson was
burdened. Had he remained undendded in her favour, every claim of relief com-
petent to him as trustee, and those in question among the rest, would have been
completely secured. But he denuded only under the burden of these claims, so
that they must be as effectually secured as if his trust infeftment had still remain-
ed,and accordingly they are expressly excepted in the clause of warrandice of the
very heritable bond which is the title of the objectors to-appear in the ranking.

Mr. Riddell’s claim is as definite as any debt of relief can be, namely, for the
principal sum and interest paid by him, with interest upon the whole sum paid
as a new . capital. Unless, therefore, this claim is good, it must be conceded,
that (contrary to what has been uniformly understood) our law admits of no
form by which an heritable creditor in relief can be protected from loss.

Replied : Mr Riddell had a complete securlty against loss in his own hands,
had he chosen to avail himself of the assigniation which he obtained from Mrs.
Fergusson, and paid the interest as it fell due out of the rents.

The Lord Ordinary ¢ sustained the ob]ectxon to the accumulation of interest
¢ upon the bond of corroboration to the Duke of Queensberry, and likewise to
¢¢ Mr. Riddell’s claim for 1nterest upon mterest paid by Mr Rxddell as a pre.
¢ ferable creditor for the same.’

On advising a reclaiming petition, and addmonal petition for Mr. Rlddell
with answers, the Court, (27th February 1801), by a narrow majority, ¢ ad-
< hered.”

But afterwards, on advising a second reclalmlng petition, with answers, the
Court, by a considerable majority, and on the grounds above stated, altered the
interlocutor, and repelled thé objections to Mr. Riddell’s claim.

' Lord Ordinary, Armadale. Tor Sir F. Ford, Ha_y, Jo. Clerk.
Alt. H. Erskive, M. Ross. Clerk, Home.
R. D. . - Lac. Coll. No. 145. p. 552.
1802. March 3. CampBELL against The Earw of GaLLOWAY.

In the year 1744, the late Earl of Galloway purchased from Captaih John
Stewart of Drummorrell, the lands of Meikle Arrow, and received a disposi-
tion to them, which bore in gremio a discharge of the price. Soon after,





