No. 4.
‘Mode of di-

viding amoss.

[Arresmx, Paxrd

sany #0,go iBto an iBguiry, ioevery cdse,ointa the stuation of lands at she time
they were valued. - Aceoudingly, the ntle of dividing by, the malumau,m,ffor
the pest reasons; been held fivad and wnaléerable..

Bust, supposing such a discrssiqn: were competeirt, ﬁere isf mzy reeson. to
think that o part of the valuation af che mil of Pitkermuack wasattached ¢o the
mill or multares,;but that it pught fo. b adcribed to dands which sbust have
been then: possessed by the mill, ‘and: which. at: present belimig ito its;prapridsor.
When the general valudfion toak place,-it wis. intended to select these sibjects
only whicl could bear the burden of tagation at afl times ; and, as multutesare
merely an incunibrance.on property, and might be extinguished by the nega~
tive prescraption.or otlerwise;, they mere seldom included in the vahiation, ¢x-
cept when they were wery .comsiderable, but in this case,ithey must at that time
have been wenyinsigrificant.” The valuation clearly applies to dtedamlsaitaﬁhﬂd
to the mill, :and mot:to the machine itself.

‘The statute dor the abolition of thirlage affords no argumem, bath. because it
had no view teo the division of commoaties, ‘and was intended merely to ascer-
tain the commutation equivalent to the right of thirlage; and, instead of -the
valuation :passing; from the owner .of the mill to the owner of the lgads, it:is
expressly provided, that the:situation of parties as to the land-tax and other pub-
lic burdens shall resain as before.

Upon adwising the petition mth amswers, the Cowt adhered » o
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S CAMPBELL against Lorp thchAs and O!hers.

ARC!HBA,LD CameBELL of Biyxheswoed saised & pmcess of dwxsmn of the -
mo,ss‘of Dargavell or Inchinnan, under the act 1695, in which Lerd Douglas
and cextain other adjacent, heritors were called as defenders. The object of
this action was to have the moss divided according te the respective valua-
tions of the lands and properties adjacent, as-laid dews in the act of Parlia-
A counter action of declarator and division was brought at the instance of
Lord Douglas, and the other heritors, to- have it found that this moss wis Ret
such 2 eommen property in the sense of the statute as to be divisible according
to the valuation, and that it sheuld be divided aceerding ¢o the front uf the
surrounding propesties.

The Lord Ordinary conjoined the actions, and allewed bath parties a proof
of the manner in which the wmossin question had been possessed, and, in ge-
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neral, of all facts and circumstances relative to the proposed division. A proof N o 4.
was accordmgly taken ; from which it appeared, that the adjacent heritors had
_from time to time mclosed ground from the moss ; that they had each takeriin
that part of the moss which was adjacent to their farms, according to the esttent
of their respective lands lying along the front of the moss; that the tenanits:up.
on each estate had confined themselves, in their use of the ground, to sudluparts
as were so inclosed ; and that there was little or no use made of the -part of
the moss which still remained undivided.

The Lord Ordinary, upon advising a proof, ¢ found, that the boundaries of
¢ the property of each heritor, who is either pursuer or defender in this cause,
« must be fixed according to the extent of their respective lands lying along the
¢ front of the moss in question to the centre thereof.”” '

Against this judgment, Blytheswood presented a petition to the Court, con-

" tending, 15z, That the moss in question had been proven to be a commsn pro-
perty, according to the terms of the act of King William ; and, 2d/y, That there
had been nothmg proven peculiar in the condition of thxs common moss-which
should make it be divided according to a dlﬂ'erent rule from that fixed. By the
act of Parliament.

But the Court, upon advising the petition with answers, adhered to the in-
terlocutor of the Lord Ordinary. It appeared from the proof, that the practice
and understanding of all parties hitherto had been in favour of the piuciple
adopted in the Lord Ordinary’s interlocutor ; and there were decisions réferred
to, in which it was found, that a moss in similar ciréumstances was not: to be

'~ divided according to the valuation of the adjacent properties, but according to

the front adjoining to the moss. Such a decision was given in the case of the

Paisley moss, July 2, 1713, and lately in the case of the Blackstone moss, 12th

November 1800. ,
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