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“the publisher should insert in it the caleulation of- the interest of any certairi
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sum for all the months, weeks, and days of the year; because his calculation

coincided efchtly wnthtzhat ‘of the same sum in the oﬁher books of caicula-
tions. -

- 'Fhe ‘argument of t;he pm'suens would put an: emb to every perwdlcal pub-
lication of ‘this .sort.. - There is hardly a page of an.Akmanack, but: contains
something taken: from Targer warks ypon ‘the same subjects.. - A newspaper is
in the same situation, Magaziries, Reviews, and other such productions; whose
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very essence consistéin making transcripts from privileged books, ‘would lxke- _

wise, upon the argument of the pursuers; be at once suppressed. - -

" It was likewise objected -by. the’ defenders, : that fio-evidence was: pmduced
of the abstract having beén entered m Statidners® Hall. - Ow this: point: the
purswers held; that it behoved the: defenders to instruet shemselves ofithis-fact.
A certificate, however, was' produced' from the Librarian: of the:Advocates’
Library, that he had received.a gopy:of -the work: fw :the Library ﬂ‘bmf Stm-
uom Hall as haying been- eritered ithere, -~ < .+ +

: “The: Court wete of epinion:ihat: there was shere an: mdem pumeyz upm tké
wovk of the ‘pursuers ;. andisgme o the Judgds obiservdd; that were it noet to be
found so, such practices-woald: puc anr end to+ the property of authors alwgaher.

The defenders had hare takes: the mbstanee of the bobk, in an’- evdsme? Way,
whtcl\ ‘wab hard and cruel, 3 dlin o el i

[REREN ‘»;f M« :

. An interlocutor was aaem-ﬂngli 'prencunced, =gmu‘hg 'the mterdm akm'nst‘

the pubhshersuf the M;mﬁmb, thepatahy of £80i8térling.
; RS
‘Losd Ol.dmary Ifana. F&mpmmardm #r LAl Nawar.
J-W: - o - o Y

1804, F,ebrhdr}/ 29, . CLARK ggaingt BaiL. '

IN 1'175, James ‘Clark. p“hhshed « Observations,on the §bogng of quses,”
and m 1788, he also pUbllsi)M “A Treanse on. the, Pz;eyqpppn of steases
“ incident tq Horses.” Both of thesg publications were entered at Statjoners’
Hall.

Audrew Beﬂ, [m conjunctmn wu;h Cohn, Macfarqphar, had, in the year
1770, published a Dicsionary of arts and sciences, under the title of the Ency-
" dol?a:dxa Britannica,. ., hL L’ZS&, 2 thn:d edition. of this last woxk began to be
pringed,in nuzpbgm.{ In’ 1'39;, the nuqubgr with the article Farriery was pub
l:;be,d IIL i7?§,,‘ ths whqle concerm was pnrcha.sed hy Bell. . .

Clark finding tl}at:a)gxeaq part of his. two books was copied -verbatxm mto
the treatise qn; Fam';eg inithe Encyclopmdia, apd, that the plates were re.en-
grave.d for that Workwbrough& ancaction, fomdmgon the 8th of Queen Anne,
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“ An Act for the Encouragement of Learning,” &c. concluding, that it should
be found and declared, that the pursuer has the copy-right, and sole and ex-
clusive property of the two publications above mentioned; and that neither
the defenders nor any other person can lawfully reprint, &c. these works, ei-
ther separately or in a Dictionary, without the pursuer’s consent and authority:
‘I'bat it should be found and declared, the defenders have been guilty of an il-
legal encroachment on the pursuer’s property, by the publication of his works
in the Dictionary, and have incurred the penalties specified in the act of Par-
liament ; "F'hat the defenders should be decerned and ordained to desist from
farther copying, &c. or from reprinting, vending and exporting, those parts
of the Dictionary in which any passag"s of the pursuer’s works are engrossed,
printed and contained : ‘That the defenders should be decerned and ordained
10 deliver up to the pursuer the copies of those parts of the Dictionary which
have been extracted from his publications, and which are sill in their custody,
or in the custody of any other person for their behoof, that the same may be
damasked and made waste paper of : That the defenders ought to be ordained
to make payment of the penalties incurred, in terms of the statute: And,
finally, 'That the defenders should be ordained, jointly and severally, to make
payment to the pursuer of #£1000 in name of damages and expenses.

The Lord Ordinary pronounced this interlocutor, (30th June 1801 :)
¢ Having advised the libel and defences, with the mutual memorials for the
¢ partics,. In respect of the limitation of the action, contained in the &th of
* Queen Anne libelled on, and that it is stated on the part of the detenders, the
¢ representatives of Colin Macfarquhar, and not disputed by the pursuer, that
¢ they have several years ago been divested of all interest in, and connection
¢ with, the publication called the Encyclopaedia Britannica, dismisses the pro-
* cess guoad them : And as to the other defender Andrew Bell, in respect the
¢ libel is laid only on the said statute of the 8th of Anne, dismisses the con-
¢ clusion for damages: But as to the other conclusions, In respect the said
¢ defender declines to explain the grounds on which he denies that part of the
¢ libel which sets forth that various parts of the two works published by the
* pursuer, mentioned in the libel, have been copied into the Encyclopzdia Bri-
¢ tannica, contrary to the copy-right belonging to the pursuer, under the said
¢ statute, holds the defender as confessed thereon : And, in so far as concerns
¢ the conclusions of the libel, for having it found and declared, that the pur-
* suer has the sole right of printing, publishing, and vending, the said works

"¢ mentioned in the libel ; and also, in so far as concerns the conclusions, that

* the defender be decerned hereafter to desist from printing, reprinting, pub-
¢ lishing, or vending, the said two works, or any part thereof, by himself, or
¢ by others in his name; and that he be ordained to deliver up the whole
¢ sheets in his possession, or in the possession of any other person for his be-
¢ hoof, whereon any part of the said two works published by the pursuer are
¢ printed, in order to be made waste ; the Ordinary repels the defence founded
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;dnithe lumtatm pisacmn, contained in the said statute, aad finds, declares,
¢ angd :deoerns imterite.of the spid conclusions ; but with respect to the conclus
«-sibn. for: pesalties, . supersedes; consideration of the said defence founded on
¢ the fimitation  contained im the statute, until the pursuer shall have explained
¢ more distinctly whether ‘he.insists that any:penalties have been incurred to
¢ which:the said:defences do not apply ; and the Ordinary declares, that on

¢:this matter he withhear phrtws further, and. supersedes extract till the third

¢ sedgrunt-day.in November.”
- Theé pursher acquiesced-inthis mterlocutor,as to the cenclusnon for penalttes
and-damages ;: but Belt reclaimed, and -

‘Pleaded : 1. Thed offence, if there was.any; was commxtted when the whole
copiks. were Sodd s dn the.year .1708,.three years before this.action .was raised.
~ ‘Bell is a miere purchaser and: retpilen of books formerly published, Now, the
act.ftoes fiot extend. to- sumessmegmmbgsers of the same copy of a ook, which
may go through many handa before the expiry of the copy right. But, at,any
rate, the right of action, ¢ for.any.offence that shall be committed against this
* aet, shall be brought, sued,.and commenced, within.thnee months next after such
¢ offence:committed,.or else the same shall be void and of none effect.”” - This

action not havmg been raised for three -years after the offence, is now incom.
petent. -

2 JBesxdes promdmg for the case;of yrmung, repnnﬂng, or mportmg any
books: without ithe cbnsent ,of :the. praprietor first being obtained, the act pro-
ceeds thus 1, 4O knnwmg the-same to-be o printed or reprivted without the
« consent 'of the proprietor; shall: sell, publish, or ¢xpose $o dale, or cause to
# be'sold; published or exposed to sale, any such book or-beoks, without such
« consent; first had and obtained as aforesaid, then such offender, ? &c. Inthis
last part of the clause, the pursuer plainly must set forth and .prove, that the
defender knew the books to have been printed withous his-consent; while, on
the owher hand, the defender, who prints a work, must-prove the consent of

the proprietor. “This distinction is very reasonable. The general principle of -

the act is, that anthors shall have a right of property it the fruits of their lite.

rary labours, Their consent, therefore, must be: produced by. those whe print

their works ; but.if this was equally incumbent on every bookseller, no one
would be in safety to sell a- new book, without having previeusly. obtained the
consent of theauthor, To all parties this would be inconvenient, and by. bemg
a check. upon the trade of the bookseller, would in the same proportion injure
the: author. For these reasons, the act does not jimpase. upon the bookseller
the burden of produang the consent of the author for selling the book, unless
he knew that it had been printed without such consent ; and it cannot.appear
that the bogkseller was possessed of this knowledge, unless it be proved by the
pursuer. . -

Answered: 1. The clause of lmntatlon applxes only to.actions for the pnmsﬂ-
ment of the offences committed against the act by recoyering the penalties im-
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posed by it; but it does not apply to those actions of a declaratory. ot prohibi-
tory nature, which it also authorises for the purpose of enforcing in future the
civil right, which exists for fourteen or twenty.eight years; Miller v. Taylor,
20th April 1769, 4. Burr. p. 2323, Beckford v. Hood, 11th May 1798,
7. Term. Rep. p.620. Thereis a good reason why a person who.is declared
entitled to certain penalties, if he prosecute the viclator of his right within. a
limited period, should not be permitted to recover these penalties, if from inad-
vertence or negligence he delay to prosecute till a certain period be elapsed :
But after creating a right for twenty-eight years, it-would be singular indeed if
the Legislature should refuse to enforce this right, if three months have elapsed
from the period of the infringement. A person having the address to print,
publish and sell another’s work, without being detected by the author-forthree
months, is not on that account entitled to reprint it. Neither does the circuni.
stance of his having disposed of half the copies illegally printed, give him a right
to dispose of the remainder. If the person to whom he sold the copies, pur-
chased them boné fide, he may not be liable in the penalty, but it will not entitle
him to retail these copiesin defraud of the author’sright. Hemay indeed have
recourse upon the printer who deceived him ; but the author s exclusxve pri-
vilege must be supported for the future. b

2, The injury done by the pubhcauon and sale of a book is at least equal
if not greater than the injury done by printing it.  The proprietor’s consent is
required for both : The act does not expressly say whois bound to prove this ;
but it is a fixed rule, that in the enforcement of rights, if -any party makes an
allegation in his defence, he is bound to prove it. The author does-every
thing that is incumbent on him, when he proves the property of the work, and
the regular entry at Stationers’ Hall.  If the printer alleges that-he printed with
the author’s consent, he must prove this assertion. The burden of proving
that his own averments are true, falls upon the pursuer, but he is not also bound
to show that the averments of the defender are false, In the actyindeedy there
is a difference between the terms of the prohibition against printing,and the
prohibition against publishing or selling, 'The printer of an author’s work with.
out his consent, must necessarily know that it was without consent: The words
¢ knowing the same to be printed, or reprinted without the consent of the pro-
¢ prietor,” would have therefore been superfluous ; but they become necessany
to complete the description of the offence of the publisher or seller, who is not
the printer, to which penalties are annexed. A person may inadvertently and
innocently sell the work of another printed without his comsent: He may be
prohibited from doing so in future ; but no penalty can be inflicted, unless he
has done so wilfully. The addition, then, in the terms of the prohibition, is
not meant to introduce a new rule as to the onus pirobandi. The bookseller never
can be deceived, as he can always learn from the entry at Stationers’ Hall
whether the author’s consent has been given to the pubheauon :

The Court had no difficulty upon any of the points in the judgment of the
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-Liord Ordinary, except in so far as it ordained the defender * to-deliver -up
£¢ the whidle sheets in his possession, or in-the possession of any other person
*¢ for. his behoof, whereon;any -part of the said. two works publishied by the
& pursuer-are printed, in.order to be made waste.” It occurred, that as the
Lord- ‘Ordinary had superseded the question as to penalties, his Lordship must

have supposed that the delxvermg up the sheets to be made waste formed

Do part of the:penal provisions in it, but only followed out the dec«laratory and
prohibitory enactments ; whereas, the majority of the Court rather inclined to
bé of.the:opinionj that this made part of the penal provisions of the statute, as
it:implied-a forfexture ‘consequently, that it would be cut off by the limitation
infroduced as to ‘all action for penalties: .A.-person.who had 'surreptitiously
printed any work, where the claim for:penakieés was cut off, ‘might be prevent.
~ed from selling thecopies during a cértain:period; after-which, however,
he ‘might be" at: lrberty to sell them, the rxght of the autber havmg then
céased. S
“The Court therefore remitted to the Lord Ordmary to hear partxes further
as‘to delivering up the sheets to- be made waste, and adhered to« the mterlocutor
9mad ulfm. AR s ~ - SR

' Lord Oedinary, Glenkee,,  Act. Reddier . Agent,J Gra_y '__Au‘.' J. c‘m.

Agent,J Macﬂzrqu)mr, w.s. - Clerk Gardon -
F. I Fac Caif .Na. 151, /z 885.
“—mv

"1804' .Jun'e 1. CADELL and ’Dwms, and Others, agam.rt STEWART

'A Book was pubhshed at Glasgow by ‘Thomas Stewart; bookseller, ( entltled
¢ Letters addressed to Clarinda, by Robert Burns, the Ayrshire Poet.” This
performance consisted of ongmal correspondence, which had never been pub-
lished, and contained a variety of letters wiitten by Burns to a lady, who, after
the death of the poet, put them mto the possessxon of Stewai't and consented
to their publxcatxon f

"Soon after thieir appearance, Cadell and Davies, booksellers in London, and
William Creech, bookseller in Edinburgh, havmg acqmred -vight to all the
compositions of Burns, presentedabill of suspenision and intérdictagainstthe pub-
lication. An interdict was granted, and the bill was passed. "When the cause
came to be discussed, appearance wis made by the brother of Burns, and by
the curator of his children, who concurred in the application. The Lord
Ordinary . took the cause to report ; and the suspenders

Pleadéds "Whatever doubts may have arisen with regard to an author’s ex- -

clusive property at comron law, in 4 work that Has been published, his pro-

perty in manuscnpt has never been dlsputed It arises both from the right

which every man has to the offspring of his own labour, and also from the
62 C 2
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