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The Lords xefused this. -psfition ; and a second on the 24th Febxuary
Le‘rd Ordmary,‘\Mmdoquaa‘E. Act. Maxwell Morison. Alt. MCormick.
RD Fac. Call. No. 217. f1. 495.

‘ * * See’ Note under the case of ng,lvxe agamst Merce;,, p- 3343,

PR

1805. December 6. CAMPBELL against RANKIN,

_ Huen Locaw, of 'Logan, ‘being desirous to melte some -recompence to

- George Rankin, of Whitehill, for his assistance in the management of his af.

fairs, and being ‘informed, that, 'in ‘consequence of a destination in the titles of
his estate, he could not convey any part of it by a gratuitous dxsposxtten, agreed
to sell to Rankin, at a price consxd,erably below then' réal value, ‘the farms of

Bumhead and Hylar, reserving possession during his own ‘life. * With this

view,.a minute of sale was executed in September 1801, by which these farms.

. were-conveyed, to Rankin at the price of #£2000; and the entry of the pur.
- chaser was to commence at the first term ‘after- Logan s death. Bya c1ause in
. the Mminute it was provxded that it should.be lodged in the hands of Kenneth

Mackenzie, Writer to the Signet, till called up by the joint orders of the j par-

 ties.

Mr Magkenzlle was. afterward apphed to far the purpose of makmg out a

| d:qposmon 3+ bug, upon his declining to execute such a deed,-and e.xpresStn his -

doubts that a sale of thxs sox} mlght be reduced as in frau}em of the destmatlon‘
of the. estate, a new transaction was entered mto, by whtch afeuof these farm,s'
was granted to Rankm, and. an annual feu- -duty of aE’ 10. was supulated in addi-'
tion to the price formerly fixed. This feu-dxsposxtxon, was granted on the 26th’
Januayy 1892, at which time Logan was I an mﬁrm state of healtb 1af)ourmg
under a complication of disprdess, whxch termmated in hls death on the 12th
of March following, without his havmg been either at kirk or market. '

. After Lo,gan s death, Hugh Goodlet Camgbell his nephew and hetr-at-law,'
raised an action of reduction of the feu-dlsposmon of the. 26th  January, upon
the head of death-bed ; and Rankin ra!,sed an actlon agamst Campbe‘ﬁ as re.
presenting -his uncle, to 1mplement the mmute of sale executed by’ Logan in
. September. precedmg

These actions were. coxgomed and a probT was a"ﬂowea by the Lord Ordt-}
nary; which- bemg reported to the Court, counsel were heard in presence, apd
memorials were afterward ordered. The heir-at-law _

- Pleaded.: The object of Logan in granting this feu-right was evidently’ to
maketgratuugqs alienation of  his property,. to the prejudice of the. heir-at-law,
who is entitled to reduce the dlsposmon on the head of death -betd, as the grant.
er, at the time of executing it, was labouring under the dlsease of which he
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dedy mﬁmﬁxmﬁb reﬁﬁmppmdxamhnnknmmw 1lie
priviowistinuee of sale frmuihsisting in this reductions: becauss;i in’ te: five
‘phate, thastrandadtion neven was proporly comploted, ¢ bieing: provided; that

e iinute df4ule donld nowbeeslied up from the depasitay without the eon.

sefit of beth " partics, - 4o that ather partyy by wachholding: this'corlsant; hed a
liberty of resiling; and the circumstance of the defended having: afterward
‘takerv a, feusdisposition, of this prepexty from Logan, shews that the sale was
riot understood to:be completed ;7 and, in the.seand place; the feusdispasition
may be considered as a virtual revocation of the previous minute of sale, be-
cause the bargain in the minute of sale being more favourable to the defender,
than the terms of the feu-disposition, his conduct in accepting it amounts to an
implied discharge of theformer; (SeeImpLiED DiscHARGE, Sect. 57 And-s$ the
feu-disperition taktes Ho-netice: of the:previons milite: pFEse; # it whd &' subsist-
ing deed, it must be held as revoked by the feu-right, it being impossible that
diere conld e botly 4 saleand o fea: of thesame landicat the sithe: time,

- Anawéneds ' The: feudisgosidon ehallengad on the helid .of “deatiibed; was

mereliy-substitured: in' plagecoRithe minute of sale whitliclnd been previotily

estecateds  "Fhe heirdelawdiss) liowever; 1o tiflete dllenige fils déed; be.

causeritsis tbre Prvourable fo v intérest ‘than the formed ; dnd even if this

deed werd 10: be: veduded] the foriher one would vevive; 2 be in: i Force.

There #: o doubss, that Lopsn was in Nege pomstid whietr heesecuted tha'minute

ofisule 1 and as By thiis dedd Weboeanne debior thr ke deferidar; the sidistipbent
dued wod mhevely in fulBlisntof: the former dée] whith-thé heir éannodt- chal.
Yenge! For) when thé léir ks exéfuded fron the sidcession' by &' ifreticable
deed i Hegt poustie; heCitihot complaint of Ay tublequent: deed” dredited

on. dedthibed; which does Hot contain ary ddiiftfor( ‘'t the property Kiimerly

convesied ; Erck. B: 8. Tit. 8 § 97 ; Wilkon aiaiitet’Iriite; My 1'7¢83 1796,
¢niot reported.)  There tast'be no doubt that the iniirtite’of silte wita cortiftete
trangaction, thotigh desposited i the hands of a third! sy’ “for the pésninp.

tlon s with regard to any mutyal contraét that is piit th #ié depositary’sfinds

for the security of both partfes;* Bankt. B’: 1. Tit, ?1‘5‘5 "15"17"&(‘),‘;.""2\::16" 2 iimitual
contract does not require delivery to make k4eﬂ‘%&d;h’l s Brik. B, it 2,
§ 443 Dict, vior Warr, 8¢k, fo, ~ - -1 10 b et

H : !

> Fhe Lords (5t Woventber T405) * sustairr the tedéons of #bdietioh ofthe

« minute of sale, and also of the feu-disposition founded oty by the Qefender
o George Rattkin ;' “and in the dcdon for implettient, sustdin ‘the ‘défences for

« Htigh Goodlet Campbell,. and assoilzie him ffont the conclisions ‘of thas -

“lbel” | iy |
A rechiming petition Was afterward refused, withdiit ansiers,

" This éatse was likewise- afgued on its speciat” elrcumstances, ‘as” ésta-

Witshed by the proof ;- 4nd it was tontended by thie défdfider; that there was
tiot évidenee that Logih wis libouting under the- diSease-of which he died, at

Na: 8
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thie time when the feu-disposition!was executed. - Upon £his poing;-it ‘is ynne-
cessary' to . notiee the arguinent of: tlie pattles §-but the Court were satisfied that
the; objection: of deathsbed wds goad in the circumstances of the case. Their
difficulty slay:entirely ip the points: of law above stated; but, upan the whole,
they thought theé. minute.of-sale an unﬁm;shed transacnon, and the feu-nght ina

»great measqreg,ratultous. e e r iy T SR S S
 Lord Ordinary; ermadale. CACt! Blairy, Monypenny. = Agent, K. Manémzre,W S ¢
e Al»u;'ﬁ{ay,' Cathcart. ' - Agenﬁ, Jo. Huntery W. 8. .~ Clerk, Home. -
IR D L »‘ _ ",""," Fac. CoIl No.238./z 517.
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WILL}&M IRVINE agamst CRAWFORD TAIT, Esg. W S. and Others.

.'\ -
BRIt - . - . -

ON .the;l,l;th;,]une 1 80 ,I,,f Andrew ,Irvme exequtgd a trgust-dxsp,osinon,- or set-
tlement,:conveying his whole property to William lr¥ine, his brother, Crawford

‘Tait, Whriter to the Signet, and certain other trustees; whom he:likewise named

tutors and curators to:his son.; The .objectsof - trust were, after payment of his
debts, 1s¢, ¢ For.the maintainance and education of David Irvine,:my. only
, son,m;til he, shall arrive at the, age of 21 yeafs complete; whom failing, before
¢ d.msa.on among xhe‘m, such lawful chxldren as. he shall s0 leave, equally among
“ them, share and .share alike. 2dly, I hereby appoint.my said trustees, so
“ soon as my saxd son shall attain the age of 21 years, to denude themselves of
< ‘this trust,.and to.convey my whole heritable. and moveable subjects in fayour
« of my sa1d son, and pay over what balance shall remain in their hands, upon
“3 legal and sufﬁc:ent -discharge of their hail intromissions and ‘management.

But in case my, saxd son shall die before attaining the age of 21 years com-
¢ plete, thhout leavmg lawful issue-of his own body,.then, and in thag case, I
« hereby appomt my trustees to convert my whole heritable and ‘moveable
<’ estate into money, and to make payment-of the following legacxes to the per-
3 sons unde,r—wrxtten, to ‘whom I leave and bequeath the same, and that as soon
% 3 possible after the death of my said son as aforesaid,” viz. A variety of
legacies are .then enumerated, of whlch .several were granted to- the trustees.
and. their faxmhes. - :

At the txme of executmg this deed Andrew Irvine was in bad heahh -and
he died on the 25th June 1801, fourteen days after it was subscribed, without
having been either at kirk or market.

Messrs. [rvine and Tait, and the other trustees, accepted of the trust and
proceeded in the arrangement of the affairs, by sellmg certain sub)ects, and by
ﬁmshmg buﬂdmgs which had been begun by the truster. William Irvine was .

vacuve in_the . magagement; and received a pecuniary remuneration for -his

trouble.



