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NO. 2. may be a distinction betsween. the granting of a. right and an obligation to
grant it, (though contrary to the opinion of Stair, B..2. Tit. 9. §6.); butit
is a mutual ‘contract. - While it remains personal on both Eidcg, and unim-
plemented, it is.clear, that the right of pre-emption cannot be defeated, un-
less it can be made out, that one party to a mutual contract, or his assignee,
may take the benefit of that contract, while it still remains in nudis finibus
contractis, without 1mplement1ng the mutual clauses to the other party, or
those in his. right.

-¢¢ The Lords (6th March 1803). ﬁnd That Charles Cochrane who grant-
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ed the back-bond in question, in favour of Sir George Preston, had only

a personal right to-the lands of Kirkbrae, which never was completed by

infeftment, either:'in his favour or inthat, of his successor Lord Dun-

“donald : Find, That the said back-bond never was inserted in the title of

the said lands, though ordered to be so by the mterlocutor of this, Court,
in 1781 : Therefore find it unnecessary to determine whether, if the back-
bond had beenso inserted in the titles, and infeftment had followed, it
would or would not have constituted a real burden on the.lands: But
find, 'That the persenal right in:Charles Cochrane, and his successor. Lord
Dundoénald, did remain qualified by the -condition in. the said back-bond
in favour of Sir George Preston; and. that the adjudication led by.the
creditors of Lord Dundonald, can only attach the said personal right, sub-
ject to the said:condition': Find, That such interest as Lord Dundonald
has in said lands, is properly:comprehended in the summons of sale ; and
therefore find, That Sir Robert Preston has now right to.redeem said lands,
on payment of the. sum of L. 307 13 4, mertioned-in said back-bond ;
and’decern accordingly.” :

-, .. A&, Solicitor-General Blair, Ross, Maconochie. . Agent, 7a. Tbom:an, W S
A, Williamson, Gillies. Agent Rob. Wata‘on ‘ Clerk Mmztc; )
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Fac. Coll. No£‘204:'*p'.54;56,

180s. February 22 SOMMERVAILS against REDFEARN.

No. 8.
A personal

In the books of the Edinbugh Glasshouse Company, stock to the amount

right being of L. 2ooo stood in the name of David Steuvart. At that ‘time, he was a
held in trust,. parmer inthe firm of Allan, Steuart and Company 3 which copartnership ha-

the truster

ving bgeh' dissolved, a new one of David:Steuabrt and Gompany, cansisting
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of Mr Steuart, and Alexander Sommervail, as:. -pArtners, swap: farmed. ; In NO p.
the' bsoks oF that - coteérfip tHe stock was eritered as the prepewy of, the com- is preferablc
pany 5 andithe’ reasonbwhywthrs ‘did' notappear it the thooks of . the Glass- fﬁntg;yvz;
house- Company, was said ro-beairule .which ‘preventad:any, company from signee of the
be'mg q - stookholder* s0 that each 'was: ohixged to take,. lgls stock in, the :}’]“‘:fhj‘“ct
name:- ‘of a trustee. - - St £ " . of the trust,
-+ ¥n r796 fehe company of«Davxd Steuart and Gompany; was. dxssolved but -
* the concerris weré not:: ‘inimediately nsettfed: : In Angust.3797, Mr Steuart
bofrowed from Francis Redfearn, Esq;: Bi14c0 on his awn.account ; .in se-
eu¥ity for which, he assignied to chim. his: sghare in the Glasshouse stock,
standmg in his name, - On theday the:assignment, was graated, (23d. Au-
gust 1797) it was completed hy: intimation: SREE
" Alexander 'Sommervail insisted that he had a preferable claxm over. thxs
stock, as-belonging to David: Stenart and Company.
- A multiplepoinding wasibrought in the name of the Glasshouse Compa-
ny, calling into the field thetrustee on the sequestrated estate of Mr Steu-
art, who: had by this time stopped payment Mr Redfearn and Mr Som-
mervaxl C e
~Neo# ébmpetxtor havmg. appnanéd Mr Redfeam (29th J,-une 1801) was pre-
feﬁtéd :
Sofmmetvali rtused a reductmn of &he asslgnatlon to Mr Redfeam, whlch :
‘was refitted {0 the process of -multiplepoinding, and con_]omed wnth 1t ‘and
‘the Lovd Qrdivary  “ finds,> That the: purchase of the stock of the Edm-
' burgh Glasshouse:Campanyiin question, was made in name of Dav1d
“ Stenm‘t asan, individual, and. net.in. name of Davnd Steuart and Compa-
- Findggdl'hat Mr Stenart. was not.only allowed to remain in the quiet
‘ ved possession of said stock, as absolute propnetor, for a
“ considerable time after the purchase, but for several years after the com-
-« pany of -David Steuart, and Company was dissolved ; therefore, and in
“srespect it is not glleged ' that the defender Francis Redfeafn was in mala
“ ifide to accept the assignation under challenge, repcls the reasons of re-
% duction, assoilzies the defender from the conclusmns of the action, and
4 decerns ;. and-of new prefers him in the mulnplepomdmg to the fund in
“ medio, for payment of the sums contained in his interest produced ; and
#¢ decerns in the preference, and for payment accordmgly ”
Sommervail having reclaimed, the Court 718th January 1805) ¢ Alter
“ the interlocutors of the Lord Ordinary reclaimed against : Find the al-
“ legation of the stock in question having stood in the ‘person of David
¢¢ Steuart, in trust for Davxd Steuart and Company, relevant to exclude the
¢ assignment granted by Dav1d Steuart to the defender Francis Redfearn 5
¢ and remit to the Lord Ordmary ‘to proceed accordmgly o
E2 -

-
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Mr Redfearn reclaimed, and -
Pleaded: When a moveable right has onee been formally vested in any
person, as a holder of it, the subject of that right must be held to be his

~property, and as such is liable to his power of disposal., From circumstan-
ces attending the acquisition of such a right, he may lie under collateral

and latent obligations to third parties, which, like other personal obliga~
tions, may be secured by means of legal dlllgenc,e but unless sach be used,
the right must remain unfettered by any latent claims of others than the
debtor. The onerous and bona fidd acquirer of such a personal right, by a
regular transference from the person who ex facie is proprietor, regularly
completed by intimation to the debtor, is secure against .every latent claim

of these parties. Intimation is the solemmity requisite for completing the

right of the assignéc,- and for divesting the original cedent, to the effect of
rendering the assignee preferable to all the other creditors of the .cedent,
and, among others, to those who may have obtained prior assignatiens from
him to this very subjeet, but which those prior assignees have neglected to
complete by intimation, who are, therefore, in ne hetter situation than or-
dinary creditors of the common author; Stair, B. 1. Tit. 3. § 6. ; Banks.
B. 3. Tit. 1. §6.; Ersk. B. 5. Tit. 5. § 3.. The prier assignee may harve an
action upon the warrandice in the assignation against the cedent ; but this
cannot affect third parties. Intimation is, in such a case, equivalent 1@ pos-
session of a moveable subject, and must therefore cut off every clgim.at the
instance of mere personal creditoers, which every person comprthng with
the assignee, whose assignation is'intimated, isheld to be, whethier hie founds
his claim upon a prior assignation and declaration of trust, o o0, any- egher
ground whatever. Tt is true, that no one can confer'tipon ang

right in a subject than he possesses himself. If he has no ' :
can be received from him ; and if his right be qualified, the condition on
which he holds it, must pass with his conveyance of it, accordingto the
principles in the civil law, “ Nemo plus juris in alium -transferce  potest,
“ quam ipse habet,” and, ‘ Assignatus utitur jure auctoris.”” But this
rule seems to apply merely to questions between an assignee and the wwvigi-
nal debtor or obligant in the right assigned, who cannet be subjected o a
greater extent in favour of an assignee, than he would have been to the ce-
dent ; because it is an easy matter for the assignee, before he purchases the
right, to make inquiry of the debtor, whether the debt is truly due, or if
he has any counter-claim against the original creditor. The rule does not
seem at all applicable to questions between an assignee and third parties,
whose claim upon the cedent cannot be discovered by any inquiry or iawvesti-
gation. When it issaid, that all exceptions competent against the cedent are
good against the assignee, nothing more is meant, than that the debtor still

may plead all the defences competent to him, against the debt as it stood in
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the person of the cedent. . It is admitted, that a posterior assignation first NO. 3.
1r§t,1mat.ed is preferable to a prior ane which has not heen mtlmated but
she.re seems.no difference . ‘between  this. ease, where the Person conveys 2
nght whmh be onee h,ad but W,bich he had premously ngen away, and
ong who conveys a night wb;gh apparently stands in his person, but which,
by a datent trust-deed, is held ‘for. beboaf of others. In both cases, the
simple form .of mﬂmauon wapld have prcvc,uted the wrong, and in both
the safety of commerce demapds, that the same rule should be adopted.
The decisions which have heen quoted, m@y al;l be reduged to two classes,
gqually remote from the present.case; guch as. relat;e to gucﬁloas between
$he assignee and the commog gebtes, &nd such as arise hetween the trustee
and the wnere persopal crgdg{ora of the: qo,mmo,:;l debtor, not his enerous as-
signee whase right is completed by assignation. . The mere personal credi-
tors of the trustee can at,&ach the subjact only tauntum gt tale as it stpod in
bis psrson ;: butinthe, other sasg,ithe cedent is completely divested of every
mghgfwbtp\b he had;; and-2 malq;@ and abselute title to it ds vested in the
peuson of higionaraws awignes, fo-the effect of giving him a preferable right
averg pngr assignee, whe hg& ueg}q\ctﬂi to,complete his right by intima-
tion, but ﬁxr)whpm rthe nedﬂmmay VLY - wsell be said to stm‘& in the cha-

-acter of truatee. -

.- ¥f effect he given to iatma msw@l ola;ms, at thae matawwf: ﬁf tlm;d pag-
tacs, the commworce.of all kinds of stock, apd .othgr meveable securities will

be greatly injured ; and it never can be necessary for an mt:pndmg purcha-
ser of such a right, to do more than to inquire if the sabject really be west-
ed in the person of hls author, and lf the debtor has no counter clalm against
him. - ;

Answered When any person holds a subject in hls possessign, which is
not his property, no act of his can transfer the property to anether, to the
prejulice 'of the real omner. When his right in it is limited, every right
which he grants must be burdened with the limitations under which he

“holds it. Property in moveable corporeal subjects, can, by the law of Scot-
land, be transferred in no other way than by actual delivery ; bat posses-
sion endl property are by @o means inseparable.- A subject :may be in | pos-

. sesddon:of g: pﬁson who s not entitled to oxercise a. smgle act of ppoperty,
as the real owner may resume the possession whenever he &hmks proper.
In all cases where any one transacts with the possessor of a moveable sub-

" ject, he: rumstthe sk of finding that the holds #t on. such terms:as do mat en-

“title thim 'to ‘make it [his. own, or ¢o.thspose.of it. He must grust to the gha-~
ractet of the party with whom he deals. Anthe same manner, and even a )
Sfortiori, in incorporeal personal rights, the mere ;passdssian - of the nominal -
right affords no more than a presumption regarding the property of it, and
consequent right to transfer it to another. The person who is really the
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mutual

10 PERSONAL AND REAL.  [Areenprx, PartTL
proprietor, ‘has alone the right of disposal. In incorporeal rights, an- assig-
nation intimated is equivalent to dehvery of a moveable corporeal subject;
but, in both, the nature of the right so trdrisferred, depends upon the right -
vested in the former holder of it. 'If e be propnetor the transference -of
possession completes the transference of | property. If the cedent was truly
unlimited proprietor, his assignee is secure by intimation ; but if he be
merely possessor of the document of debt, he may transfer the possessxon
of it to another, which i is all that he has ; but he cannot transfer the pro-
perty which he has not.” The qualifications'and exceptions which aifected
the right in his person being radical and intrinsic, must pass along with it
into whatever hand it comes, for the real proprietor can never be thereby
excluded from vindicating his own right,” “the rule bemg, Assignatis utitur
Jjure auctoris. 'The right to this stock néver ' belonged to Mr Steuart, but
was a mere trust in him from the begmmng, for his creditors ; and ‘as
a trust does not require intimation to give it full effect, :the right -of the
trusters was all along complete. Feudal rights stand on &' differeit foeting,
on account of the faith due to the records ;- Stalr B. 1. Tit/10.'§ 16.}
B. 4. Tit. 1. § 21.; Bankt. B. 4. Tit. 45. §34 §'402. ; Ersk. B. 3. Tit. 5.
§ 10. ; Keith against Irvin, 23d Décember 1635; No. 21. p. 10185.; Street
against Hume, gth June 1669, No. 4. p. 15122. ; Gordon against Skem, 6th
_]uly 1676 ‘No. 1. p. 7167 ; Monteith agamst Douglas, 8th November- 1710,
No. 26. p. 10191 3 Sir ]ames Baird agamst C‘redltor§ of Murray, 4th ]a-

nuary 1744, No. 15. p. 7737. - EERE AR
The Court ¢ adhered ” B T R C

Lord Ordmary, Cratg, . Act So/mtor Gmeral Blazr, Douglas. ‘
Agent, Fo. Wauchope, W. S. Alt. Hay, Thamson. Agent, Fo. Anderson, W. S.
Clerk, Mackenzic.

F : : ~ Fac. Goll. No, 224. p.'508. ;

1808. Fune 21. : :
WiLLiam Wacrrace Pursuer, against JouN OsBurN BROWN, Writer to
the Signet, Trustee for the Creditors of Robert Smith, Builder in Edin-
burgh Defender. :

WaEeN that part of the New Town of Edinburgh, consfsting of Heriot-
Row, and lying to the north of Queen Street, was projected, a plan was

- adopted, which contained the elevation of each house, and obliged the bmld-

ers to have mutual chimney tops and gables.



