PART I

DAMAGE AND INTEREST

S TR I

1806. iMar:)‘z& A Mdiusonagam:t BJS%LL. , i

Ot 3d October 1799, James MofiScm, merchant in' Leith; purchased from
Thomas Boswell, also merchant thére; four: puncheom of w{‘ﬁsky, at the rateof
55. 4d. per gallon. On the sameday, initelligence was received; thit in consquence
of the failure ‘of the crop, distiltation was t& be fstoﬁt ix@cdb&equence of which
the price of spirits rose lmmedlately, and contintied- grﬂ&ﬁa’lly'&'imng for many
months afterdards, till the selling:price reached 16s. fer: gallom - Boswell, ¢on-
ceivirig that - Morison. had- received previous information -iof ithe: expected
event, refused. to deliver the whisky; upon which dn action: was- raise& against

h}m,}to ordain delivery of ¢ four. puncheonsof good~and sufficient aquavita‘or

.“‘whlsky, of proper quantity, strength ‘and quality, at® the ‘foresaid rate’-or
«¢ price of 55. 4d. per gallonjor otherwise “to make’ payment 'to the: pm-sUer of
«¢ the sum of #£200. Sterling of 'loss and- damage stistained ‘and’ mcurx‘e& by
¢ him through the defender’s failure to do so.’

The defences were repelled ‘both by the Lord Ordlﬁary and the Inner’ House,
24th February 1801 and. the cause was ‘remittedt6 -thé' Lord" Ordinary,
to estimate the amount of the- damage ' The following mterlocutdr (226 Jan.
1802) was pronounced: ¢ Firlds that iri the morning of the 8d October 1’799,
«'the pursuer James Morison purchased from the defender Thomzs Boswell fouy
“ puncheons of whisky, at the rate of 5. 4d.'rer gallén, to be dilevered to the
s pursuer the same day : Finds, That the ‘defender failed to’ defiver the s“pmts
¢ in terms of the said bargain, and that intelligence of the bill brought into' Par)xa_
*fent’ for Stoppmg the distiltation: from i glain havig! ‘af‘?ﬁe& that very day
« the price’of spirits instanitly rosé, andocontiivled 40°Fide For 2’ consierable nm::
¢ thereafter : Finds, That notw 1thstandmg repeated demands made for delivery
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¢ of the said four puncheons, the defender refused, or delayed to comply; in
¢ consequence of which, the pursuer brought the present action ; the summons
¢ in which was executed upon the, 1st Navember 1799, and concluded against
¢¢ the defender for delivery of the said four puncheons at the rate stipulated, or
¢ otherwise for the sum of #£200. Sterling, as the damages sustained by the de-
« fender having failed to deliver the same: Finds, That although it was in the
¢ defender’s power to have fulfilled his bargain, and to have complied with
¢ the pursuer’s repeated demands for delivery of the spirits, yet he wilfully and
¢ culpably refused doing so, till at a very late period of the present litigation,
¢« when the price of spirits had fallen a very considerable degree : Finds, That
¢ in these circumstances the defender is liable in damages to the pursuer, for
¢ his culpable failure in implementing the bargain; and as from what is stated
¢ by both parties, it appears the loss sustained by the pursuer was at least equal
¢ to the sum of #£200. Sterling, concluded for in the libel on the 1st November
“ 1799, the date of citation to this action, modifies the damages accordingly to
¢ that sum, with the interest thereof from the said 1st day of November 1799,
* and decerns for payment thereof to the pursuer : Finds expenses due from the
¢ date of ‘the interlocutor of the Court of the 24th February 1802, and allows
¢ an account thereof to be given in.”

- Against this interlocutor, Boswell reclaimed. The Court (15th June 1804)
¢ alter the interlocutors complained of, and find the petitioner liable in dama-
“ ges, a.c;:grdm.g to the highest selling price of whisky per gallon, from the 3d

. % Qctober 1799, the date of the sale, to the 1st of November thereafter, the

~ '+ date of citation to this action,”

Morison new reclaimed ; and the Com ¢25th June 1805) < alter the inter-
“ locutes compluined of, and, in terms of the previous interlocutor of the
“ Lovd Qrdinary, modify the damages. to #£200. Sterling, and decern for pay-
“¢ ment thereof to the pursuer, with interest from st November 1799 : Find
‘ expenses due from the date of the interlocutor of the Court of the 24th
¢ of Febxuary 1802, and allow an account thereof to be given in.”

Ta which judgment they (4th March 1806) adhered, by the narrowest pos-
sible majority. ,

This cause, in its various stages, occasioned great division upon the Bench.
The defender argued, that, in estimating damage, the price on the day of the
sale, which was also the date of delivery, must be the rule. The purchaser is
entitled to have the contract implemented, by obtaining delivery of the article
sold, for payment of its just price ; but he is mot entitled, under the denomi.
nation of damages, to impose a hxgh fine, nor to converta claim for id qued
abest a fpairimenio into a penal action, demandmg a sum of money by way of
solatium.

But this answer was held to be satisfactory, that if this was the rule, no bar-
gain would ever be implemented when there was a ¥ising market, and that the
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utriost: disrégﬂ&'bf good fiieh in mmumﬂe traa@tc:ﬁdns wauml« e&en bé'come
‘profivable,

TR prrber i bis futh mmmma it it wilt 2 ule of la‘w, foumided in
jusnce ad expédiency, that the sefler, ‘tefasing ¢ imp!eﬂeﬂt His bargsin of sale,
i 1ibb1e for datitagies, t6 be estirtisted secorditig to the highest price which eosld
hive been gat for the covhmaaey otany dhine duting: hx#éoﬂtﬂmacy or lawless
perseVerance m denying justi:e ﬂitt is ah’y ﬁﬁie dﬁri’hg* the e(mrse of t‘he h~

tigatidﬁ.

“The deferider, however, m&nﬂe& dhat tﬁe raeae aﬁésdﬁ{ﬂﬁﬁg the damage\ ,

was ni6t by considering what profit shie other parey inight Nive made, but by
% regard to ¥hE cotiduct of thé ?m’ who véfusés to fulfik the sale, by exa-
hinisig His motivas, 6 sce Now' fat' he was toblutne: If delivery has by tny se-
éidetit beeone impovsible, He is dﬂ!y Bound for thie vilde of the commodity at
the time of the bargifit ; # it hils'been: frori & palpable: disrigard of Hi¢ own
obfigation, he must be respfbnm for the utthost coftsequendes-whieh can resukt
fréin bis dishorowrsble eenduct. “Whete, dgain, délivery wisy have ben pos-
sitble, thete may be tidhy cbes whtre the slleged selleir iy Nave strong argy.
fieitts for beficving that i was not required of hiny. - If the etter has apparent
Ty 00d teason to beffeve that he Had been imposed upon by the buyer, in such
4 munner: a$ to warranmt biri i reksing fo defivér -the ‘goods, his betief may
have been discovered to be etroriéotis. A cotirt ‘of law ‘Wil Rud hit obliged
to implement ; and if this caninet Be done by specifie delivery; 43 he had com-
mitted no wilful wrong, the value ought to be estimited 48 off'the day of delWery
Before the seller can ever be liable for more, it must be fqund not only that
he failed to implement, but that vhe failure must have ’roceeded from an illegal
and fraudulent design.

But to this it was answered satisfactorily, that the éstimation of damage for
non-implement never can be an arbitrary question, depending upon the crimi-
nality of which the seller may have been guilty, which would consequently vis
brate backward and forward, according to every shade of difference in the
evidence, as estimated by different minds. na mercantile comtract of sale, the
purchaser‘ has no concern with the moral turpitude of the other party ; and as
a private individual, he has no rxght to demand that punishment shall be in-
flicted on that account. Contracts must be faithfully implemented, either by
specific fulfilment, or by an equivalent in money ; this must indemnify him for
the loss he has sustained by not having the goods; and the true estimate is
therefore the profit which might have been made had the bargain been duly
unplemented

The question which next divided the Court was, Whether the damage should
be estimated at the highest selling prices between refusal to implement and the

- date of citation, or during the whole of the litigation which ascertained that the

contract must be fulfilled ?
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With. regard to estimating the damage by means of the date of citation,. it
appeared that this would be a very arbitrary and madequate rule. .The;date

.of citation in an action musrt . depend upon a variety of casual circumstances,

totally unconnected with the merxts of the case between the parties, or with any

fixed principle of law. The citation. solemnly calls the defender to fulfil his

engagments ; and this call never can be held to set him free from fulfilling it.

: 'The majority of the, Court thought, that the rule of, law was to estimate. the
damage at the hlghest profit which could have been made previous to pronounc-
ing decree for implement, according to the rule of the civil Jaw, L. 1 etc. and
L. 1.°§ 8. dct. Empit. et Vend. and ynder all the circumstances of the case, that
the sum awarded by;the Lord Ordinary. was the most proper. sum to fix as.an
estimatg of the damage.: It did not reach. the highest.selling price dunng the
course of the litigation iahout implement, but it: was the sum. concluded for in
the summons., Ong of the Judges expressed it as his opiniopy that the correct
view of estimating, the damage, was to consider the ordinary caurse of trade,
and of the purchaser’s dealings, and.the time the stock which ought to have.
been delivered, would have probably been sold off. That.then his real proﬁt
would have been ascertained ; for it seemed to be unjust to ascertain the price
at a sum-which could only ] have ‘been obtained by retalming the goods unsold
an extraordinary length of -time., . It was giving the high price of speculauon
without allowing him to incur the shghtest risk, of loss. But to adopt such a
rule, it was thought, would throw great amhlgulty xnto the matter, instead of
ascertammg it on. any fixed prmapl& -

Lord Ordmary, Gullm - Act H. Er.rhne, For:ytlz Agent, Jo Russell.
Al Colquhoun, w: .'Er.rhrw, ChFburnd it tht, Ro v/éybm, ’W S. e L
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