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tHat 1t was mnam:ﬁ.for, .him, . there ‘can"be no doubt, ,that, the,Caurt would
fird ne-diffitully i rejecting.suchra proof; . S RIS S RO

-1df:was angwWerediom she pame ab-James’ )Galmore, fhatbd:efdausé fmxnded on
does not contain a reserved facyltyy but.deijiriesenti actually iroposes a burden,
thoiigh: the name. of :the iperson. in: whose favauriit: wasriimposed is . omitted.

"Thie legdcy then is'in fact constitiited, though, from the:mistake of the writer, -

the name of the person for whom it was intended bas beenwmitted. It is.not
sherafbre to- constitwte a legacy that:the proof is requives,: Butionly to supply
thie apparent . defeet’ of one:already constituted. . Notwithktanding  then that
. when the law requires mtitirig as ‘essential .to the -vonstitution of -a right, no

other: proof can be ddmitted where that hasinot:been. adhibited; nevertheless

wherea svmtmg used; fos that purpose has: been- destmyed in whole or in part,
‘or :where:it.i¢ apparently defective, it has always, been (found competept to
supply:the; deficiency by: parolé evidence. © This is supported by two decisions,
Wilson against Purdie: 23d,;November; 1744, No. 118:p;: 123939. and Norvel
against Ramsay,.22d June 1768, No. 46. p. 12290. With rcgard to the supposed
alteration of the:defunct’s will,’as the omission whichi gave rise to the dispute
was' perfectly; nnintentional, and merely arose .from. the'mistake of the writer
of .thie dewd, it is' clear that:the defunct’s.intention remained the same. at the
dime ofiexeciiting these settlements, as at the time when ﬁhememotandum upon
“which alond thdy were foundéd whs drawn outi i s i o

-1 He1Gourt, upon advising - the petition. thh anpwers,»a;}hered to the Lord
(}l*dinary s mterlol:utor.

1 .
eslowdd

Lord Ordmary, Covmgtan For the petltxoner, Ad Rolland, " Alt B W M‘Lm{. _
1).1133: A

w’1806 ) ‘Déc‘ém’ber 16' - N LCOLSON agqm:t RAMSAY and Anot"her

HEL)EN and Elizabeth: MlH two sisters, executed a3’ Jomt settlement of then"
affairs'in 1797)by which théy"disponed - their: whole property, heritable and
moveable, to A‘lexander»Bumet Ramsay, Esq. and Captam Hercules Mill, un-
der the obhgaﬂon of paying their debts, and also certain” legacxes, particularly
a legacy of #£500 to George Ml“ Nxcolson, payable W1th interest from the
death -of the: %on’gé@ fiver, - - el

B s p{*bvxffed ‘thatithe < dtscharge of the father, as admmlstrator-m law,
“or tuto‘rs of cliratofs’ oﬂs’uch of the legatees before named, or those succeed-
““ing to them; havibgr! 'fight to the said legacies;' as ‘shall be minors at the time
«of paymert ‘ tlrereof shall be a sufhcxent exoneranén and acqmttance to- our
< said disponees.? -1 v R R S

e disposition Hktw:se contame&  giveservation of ot our own liferent, and the

« liferefit'of the longest liver of us, of the whole premises, and also. full pow-
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»4.¢r and liberty to us, during our joint lives;. to_alisr,. inmovate, and iimake
““ this present deed, in whole or in parr; and: ‘als0. 00 15, and thie longest: Fver

# of us, to burden and affect theisaid subject: with sdch'odur hgules, dmla-
&6 mns, and promsms,as we:shall thinki prdper.” - 1 5 .

- Hielen Ml died in March: 1800 ; and after-her deuth her. sistes Ehaabcel\
aa?ade several additional bequests'in t:wq cudlcnls to the’ sattkment Sim ﬂxed
mDecemberlSOQ C SRS

. Qeorge Mill-Wicolson, the legwee umden the setdement, smmvedHe}m,, .
bm died: before Elizabeth Mill ; and his executrixs Helen Nicolson- having
<chimed the legacy upen the death of Elizabeth Mill, was - refased: payment, on

the: ground, that the legacy hadilapsed by the:death. of:the Jegatee before the

term of payment. Upon this she: raised an action against:the:twrrdisponees
for payment of this legacy, and the Lord .Onditiaby dppointed Hifarmations -to
fite Court, who (7th Mareh 1808) found 'tive defenderd lable inl. pay}ment of
the legacy. - The executors presdnted : rechiming pétition;:dnd: . N

~Pleaded = Legacies which are not .left to heirs and executors, are aItogether
‘personal, and therefore lapse by the death’ of the legatee before the decease of
the testatory; Exsk.-B. 5. Tit. 9..§°9. Upon the same principle; joint lega-
‘cies to twe oy more persons, fall: by the predecease .of: ore legatee whose
shgre does not transmit to the.others; Paterson against Patenson;, June 4, 1741,
No. 24. p. 8070. The same rule must held with regard to 1hé death of joint
testators. The legacy in question has lapsed i conforthity to: the general rule,
Dies incertus piro conditione habetur; Hien. ad Inst. de Legar. § 633. Finnins ad bust.
p. 840. Stair, B, 8. Tit. 8. § 22. for the condmon upon which the legacy
was granted never took place .

In all questions concerning legacies, inspiciendum est tem/zu: mortis testdtoris
Mackenzie against Legatees of Holte, No. 15. p. 6602. But from the mode
in which this settlement was conceived, the death of the last survivor must
be the rule in the same way as the death of the testator is in ordinary cases;
for, by making a joint settlement with regard to their common property,
they are to be viewed in the light of a single testator, and the legacies are
accordingly not made payable until both sisters were dead. It was evi-
dently the intention of these ladies to make the legacies pei‘sonal to the lega-
tees, and accordingly the surviving sister executed cod:cxls, in which she grant.
ed new legacies.

Answered : By the death of one of these ladies, the legacy became irrevo-
cable ; so that from that period the legatees stood in a different situation from
the ordinary case of legatees before the death of the testator, who are totally
dependent on his will, which he may alter when he thinks proper. The settle-
ment partook of the nature of an onerous contract between the two sisters. The
survivor was to have the liferent of the whole effects, burdened with the pay-
ment of the debts of the deceased sister, and of the legacies they had mutually
agreed upon. It would be quite unreasonable to hold that the survivor was to
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mmemmmmmvm thamselrdsg shit; righto of lcmeee
canitaiche sfeciadby shdseshaxims of-the mmm hawedemdatpiduged
fousthel decision of ordinarycises, -andwhicl yield-in 'avery case: o> evidance

eftie willbof the: testators;,Voet, bib.. 86. Wit: .14 4 Fokwle against! Buacan;
Murchi 1,:1770; Nov 28. pc 80395 Sempilldagainst: Liord Sempilh November

- 183 1998y Nowuat. g mmzeaeaq!,.@hb;ue wis {ashns comterhplasom bf the ltes:
ttory; thav:the: legncied wreve ta descenditor thepepryseritaciver ofcdes ldpisees;
it evident fromsthe: provisions sshicly ib made; that vy Uischaegw off thivcinduers
ob thelegmers, #iorihosé sdesseding vo shemy havitgorighe tuisutly legaties,
shabklbiers sufficlene exonerativly hnd sequitiabos thte. digpomebsc:

1TheCourty by assawlibnyjority, yaikered! .

o Thelcasekias vimicell byitheiDourtgsiattendadguitti niisch d&ulmﬂndﬁim
ebservind, Htthobgh thmwempaultarnawncbftﬁe settlenyent did not shadie it
likélyithatsuchaquestidn whuistlever ocewragaing o is tormakels dimuclcon:
sequencs in point of”pnecedex\a;mMeuhetés&&akmmb ibli ) tovdbecide
* the:case onerway or: othies, without:depiatirg indsone dmgrmtﬁhn established
principless’ bov: soufavusigegurded:-onaoof tht sisersy tiws leghey: was: apsed;

© butr'sasfar axdegmeded Bhermalier ity wisd visledibn ithe persin b the bepates:

“Phis eugy dsrad. ehiiidbd wlricle wiassadopteds 1y vevedal: 6 theipLordshiipé,that
¢l plbisuers: ssould befauntbeniided eos dneshadf of tharlbgaryt Bub theonia:
jotity of 'thié €auit wase of opinkenh; thay Jegddi douldmon-be partiyvested;
andipaitly lupdeds > Andrwlrbevithwasi gdmvisted. on-all hands, stfiatl thiere vwas
greak difficilty bw the cass, the prevalling dpicion o the! aqute im i fawdur
of the pm‘sﬁei"sl claim* s
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.Taus: Honmirahb. Chatlas Hope Weu' df Cragxeha&,:ﬁx HT&5, maemxten a
setoterqmtymtwhndvm’ beqhkathed! ¥-tal Colondl Hetvy Heope,. vy thivd, son,
s¢“anrd Mrg, Sarah Jomés; his spouse; i’m]omt feesand liferent, bisk fox the: liferens
 use only ofithel sxidk Mi3. Sarah Jones; in-casd shio ¢hall surtive het hushand,
% and t6 the said Colonel Henry Hope, his heirs and assignees, in fee, the.susn of
« #2000 Sterding.” * The purpost.of this settlementwns, to distribute smong
his ehildren; thit shdre. bf the' exvcutop!of the Mavijuls of Anandate;. to whish
~ heapd his sistérb were Jto: succedd omothd deaehy 1 of itha: Marquis, wlwms A
lunatic; andfar-edvanced, in yeais: -

~
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