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DUKE of Quznnsuanv and Lorp HoPeToN, against. The Orricers of -

STATE- C i ,
I el ] T .- (1*;

'1 'uE. Duké of Queensberry and, the Earl of Hopeton, proprlefors .of the
Fead:mines of. Sanquhar and Leadhills, raised an action:in the Court of Session
to have it declared that they were entitled to export the lead prodiced by their
mires, without paying any duty to the King. The Duke of-Queenshérry
founded his claim upon.an act of the Parliament of Seotlind, passed on the
25th March 1707.:- The Earl of Hopeton tested his ‘opon ‘clauses of immunity
_in a wariety of chartevs froin the, €rown, thelist,ef iwhich was.dated in-the
year: 1695, . Duties to a certain' aniount, on xhgexpértatlon of lead from Scot-
land; had originally. been’ imposed by Scotch statutes. before the Union.”. But
these ‘were: répealed by the.6th::clause in thé actiof WUnion, ‘when- the duties
then existing in Epgland wierd extended oyer Scotland in-their stead.. A va-
riety of subsequient’:British;statutes-had- 1mpqsed additional: duties-on. the ex-
portation of lead. Fromoull these duties the pursuerk claimed. an imunity.

The cause came before the Inner-house by report from \thexL,ord'Qrfdinary.
At advising, a doubt wasstarted, as to the jurisdiction of the Court of Session
in the cause; which appeargd to some of the .Judges; to-belong exclusively to
the Court of Excheguer.;--A hearing in presenge;.and afterward memorials,
were ordered in thisipoint;: pn.advising these,, (Mareh 10th, 1807) the judg-
 ment of the Court was, ¢ The Lords having,advised this memerial for the
¢ Officers. of State, together with that given in for the pursuers, they find that

« the aetion of -declarator now -insisted in is' competent to progeed in this
s¢ Coutt ;. therefore sustain their ]urlsdlctlon as competent to decxde therein,

< and repel the objestions.”” ... . - ‘
-'The cause:was again_ brought befo,re the: Ca,urt by petmon and answers.
. Argument for the Officers of’ State, - :
I.- The present Court of Exchequer of Scetlahd have an exclusxve jurlsdxc-
tion in..questions relating to the King’s reéveniue.. The jurisdiction of that
Court is:derived from two sources; 1s7, From:the power of the old Scotch
Court of Exchequer, in the room- of which it was substituted ; 2d/y, From the
acts of Parliament creating the present Court. It does not appear necessary
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to enter into an investigation as to the nature of the first. The jurisdiction

of our Scotch Court of Exchequer seems never to. have been very well defined;
and the Court of Session do not seem to have treated it with much respect.

By the sixth article of the act of Union, it was prayided, that all the English

rexenue |laws should ®xtend to Scotland. . These: laws were éntirely adapted
to; English: procedure; indeed, part of them consistéd. in_rules of English pro-
cedure, and therefore a Court in the English form became absolutely neces-
sary for enforcing them in Scotland. Accordingly it was provided in the 19th
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article, ¢ That there should be a Court of Exchequer in Scotland for deciding ques-
“ tions concerning the revenues of customs and excise there, having:the: séhe /wwér
““and authority that the Court of Exchequer in England has X v - o207
In pursuance of this article of Union, the statute 6th Q. Anne, ch. 26. was
passed, by which the Court of Exchequer in Scotland is created after the exact
model of the Englist Court .of Exchequer, and is -declared to be'a Court of

. revenue and judicatare for' Scotland.:« Its jurisdiction is. explicitly defined inf

. . ¢he words ef ‘sect. 6. The wholexf this jurisdictioni bestowed on' the Courr

of Exchequer is exclusive jurisdictidn.:- “Lhe subjects of it are declared over

- and over again to be ANNEXED to thé sail Court; a term which, if they are

ot subjected to its jurigdiction exclusively, can have no meaning at all, since

- they had previously been' subjected to:it simply: - Indeed, the very mature of

this new branch of: jurisdiction, -as: it. required a new court, equally required
that the old court of Scotland, which could not understand it; should be ex-
cluded from meddling with it. - Part of it consisted in the official management
or-superintendence of the officers of revenue, which it is impoessible to suppose
could be intended to be shared by any other Court than ‘the Exchequer, and
yet it is all bestowed by the same form of words. . One: part is not more an-
nexed than another. - : :

The 17th section of the same act accordmgly, whlch conﬁrms the extension
of the whole revenuelaw of England to Scotland, takes it for granted that
these laws were to be cognizable :olely in the Court'of Exchequer. "It pro-
vides, in the same‘bredth, that they shall extend to Scoﬂand and be cogmz-
able in the Court of Exchequer: -~ = &% =

That the jurisdiction of the Scotch Tourt of Exchequer was meant to be
exclusive, may also be inferred from this; that even in England where all the
Courts have similar forms of procedure, and - the same law, yet-the: Court of
Exchequer has an exclusive jurisdiction in matters of revenue. ~ Itis true, that
there the other courts do not decline judging in ‘¢ases of -this- nature, but in
practice they are prevented from doing so by injunctions granted by the Court
of Exchequer, prohibiting the: parties from proceeding in those cases in any
other Court*. By the use of this form questions of revenue there have al-
ways been exclusively appropriated to the Court of Exchequer in practice, so
that there can be no reason to doubt what the Legislature intended should take
place when they annexed them to our Court of Exchequer. The reasons for
appropriating revenue causes to the Exchequer in Scotland were far stronger
than in England, and they admitted here of no exception. = A simple annex.
ation, therefore, superseded in this country the Enghsh mode of vindicating
the Exchequer’s jurisdiction.

This distinction between the situation of the ‘courts’ of England and of Scot-
land, sufficiently appears in another section of the statute, to wit, section 7th,

* See Anstruther’s Reports, case of Cawthorn . Campbell, V. 1. p. 205,
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where, in'providing that the King shall have the same prerogative in progedure
that he has in'Englarid, it enaots that all suits for any revenyes payable to the
.Crown shall be in the Court; ofiFxchequer. . This is just an_ instancg:of the
geéngral annexation.of 'such actions to, the:Court of Excheqper, and it is'the
strongest case of it; for, in England, the Crown may sue in-any court,
though:it can be sued only in'Exchequer. It cannot be-supposed that;it was
meant to allow the Crown in‘ Sbetland.to be sued in any other court, when it
was notallowed o sue but in Exchequer. : :

- This’ interpretation of the statute. has accordmgly been adopted both by
‘Bankton and Erskine, and it ‘has regulated the practice:of these courts. : See
‘Bahk. Vol. 2: p.584. - ErskiB. [:T.8.§ 6. Seealso the case of the Receiver-Ge-
nerab of the Customs againist Fogdy No. 805. p..7589...: Mitchell against:Com-
foissioners: of: Supply, :27th June: 1743, No. 306.'p.'7590; Rampay against
:Adderton, 1 7th July:2747, No. $07. p 759& Eyers agamst Hur;ter, 19th
January 17115 No, $14.,p./7596: . . ..

i df.the Court of Sessign. had possessed a Jurlsdxct;on m revenue matters, the
xecqrzdg_pfughls Court would have been full of actions of t,hxs_v kind,~—suspen-
sions, iadvecations; actions of all kinds; and above 3l declarators relating to
the revenue would have been common, mstead of whxch they are 3qmte un-
known. : :

: Nor' can it be said that.such actions. ha.ve been excluded by sectxon 6th

' merely, for they would have been actions nat by, but against the Crown,. _In'
the case of Ramsay against-Adderton, the.action was against the Crown, and

yet the Court refused to.xeceive it.; The opipion of Lgrd: Kilkerran in that
case is quite free from any distinction ; . nor. is there :any, vestige in our prac-
tice of any such distinction with regard to the exclugive jurisdiction of the Ex-
chequer. in:revenue cases, ':It is evident, -therefore, that the pr:ictic;e of the
Court of Session, ever since the Union, has proceeded upon the above inter-
pretation of the clause annexing revenue jurisdiction in general to the Ex-
chequer without any exceptxon of actions against the Crown, '

This Jurlsdlctxon, which is shewn to be exclusive, vcomprehends in the
amplest.terms all power, JudlCI’dl and .otherwise, for hearing and determining
of all actions-and questions in law or equity touchmg the King’s revenue, and
in: particular the revenue of customs, sect. 6th. The same thing appears in
sect. 17th, ‘ '

1L The preseilt quest,u)n falls under thxs excluswe ]urlsdncuon ‘For it is 2

'quesnpn in’ law touching the revenue. . It is aqugstxon arising out of s8¢
English statptes, of, which- the cognxzance was given to, the Excheo~<T> and
out of subsequent, British statutes, which it cannot be denied wers ! intended by

the- Legislgture to be in exactly the same situation. - It is - declarator of the

~ meaning of those statutes. It can be nothmg else ; fpe it-is 1mpossxble that
- the Gipust: can declave an immunity from: subsequent statutes; unless the mean-
ing- pf these statutes be declared.. Unless that be declared, it matters noth.ng
: 54 F ‘ :
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what was the original purport or validity of the grants ef the pursuers. A
declarator of that alene Is in itself quite inéffective, and it might turn out per-
fectly nugatory. - At all ‘events, that is not the nature of the present action,
‘which expressly demands an immunity from those statutes, and is directly in-
tended to take away a part of the reveriue of customs.

It is said that this is a declaratory action, not a petitory action; but there
is no distinction in the statuté between. one and the other, and the terms of it
equally embrace both. It is true that the Scotch form of ‘declaratory actions
is not known in the Court of Exchequer; but the same questions which are
tried by that form may be substantially determined by.the forms which are
known in Exchequer. There was no reason, therefore, why the statute 6th of
Queen Anne should not commit all questions relating to the revenue to the
forms of the Court of Exchequer, the only forms that are known in England.
Nor can we complain of this, since by the treaty of Union it was agreed that
in matters of revenue, Scotland and England should be on a level. .

Further, if pelitory actions in revenue cases be mcomPel’ent, declaraﬁory
must be so téo ; for if they are not; then every action may be turned-into a
declaratory form, and the exclusive 'J(:l‘!‘lS’d’!CﬂOl’l etuded altogether. In fact
there is a declarator included in every'petitory 4ction ;- and it would only be
necessary to leave out the petitory part of the conclusions.

If declarators were thus allowed where petitory jurisdiction was exclustvely
approprlated to another and not infetior Court, a collision of jurisdiction would
take place in ‘opposition to the ‘principle upon which it is.observed by Lord
Kaimes all our _]lH'lSdlCt’lOﬂS are arranged, Law Tracts, p. 248. For the same
question might be tried in two courts at the same moment, and determined
opposite ways ; one might- declare the immunity, while the other might levy
the duties ; or a declarator of i immunity might follow after the duties had been
ordered by Exchequer to be levied. Here would be a complete collision
neither court weuld be bound to yield to the other.

I11. Nor does this action come under any of the special exceptions to that
jurisdiction in revenue matters- created by the statute.

The first of these, in section 8th, is not said to have any application to this
case.

The only other exception, whlch in section 22d, is equally inapplicable.
'This is not a question regarding ¢ the validity or invalidity and preference of
« the title of the Crown, to any honours, manors, lands; tenements, heredita-
“ Miwgs, or casualties.”” It relates to the revenue of customs which cannot
come UN&r any of these denominations. This clause in-the statute, on the
other hand, rdates to that part of the income of the Crown commonly called
Crown rents and tsyalties, not to the public taxes—to the pnvate patnmony,
not the public revenue of the Crown. -

It has been said that the <tles of the pursuers are mfeftments ; and thdt by

acts 1640, 22, and 1661, 59, the Exchequer cannot judge in questions -con-
cerning the validity or mvahdny of infeftments.
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~But these gtatutes apply anly tq the.old Scatch: Court of ,E:xghe,quer, and

hm? 7o application fa the present. The act Gth Queen Anne coptains na
notice of them, por pdopt,s any lx;umpp in the junsd;gggg of Excheqqer, bug
thase g.lnea,d,y mentioned. Besides, this question is not a guestion concerning
the validity or invalidity of mfeftmgptg It relates to immuynities from custom
which " have no necessary comnegtion with infeftment. ‘That of the Duke of
Queensberry rests on a Scotch act of Parliament, that of the Earl of Hopetoun
was originally contained in.a tack, - .

But if there was, ever any reason for doubtmg that the. ]umdxctxgn of the
Exchequer embraced this case,. ;hat doubt “has been. determined by a suﬂicxent
autharity. Fer thla Very case, in 50 far as relates to the Earl of Hopetoun, has
been repeatedly befare the Ceurt of Exchequer. Nay, it-Was judged of by the
Scotch Court of Exehequer, beforre the Unign, and befcpre the act 1706, while
the acts 1640 -and 1661 .were in full force. - In the yeqr 1694, the Court of
E&clxequgr were +aided in- mvestxgat}qg it by a committee of Lord President
$tair, Lords Newliston, Anstryther, and. Fountamhall, who drew up a report

on the sybject, bearing that the exemption m;ght e secured by an act of
Exchgquer. The case of Pitferran,is another- ipstance yhpm the jurisdiction
of the Exchequer has been without objection sustained:in. a similar question *,

Argument for the pussuers. . . -

L. & II. The Court of Sessmp was or;gmally mstxtu;gd (a;;t 17th Ma,y 1532.)
with a universal jurisdiction in all q}xesthns of civil nght. _This was declared
by express statute, (act 1567, Ch. 18, ) in- rela,;xon‘ to mfgf;n’xents ratified in
Parliament, the only cases in which it was ever dxquted; gnd this umversal
jurisdiction was undisputed at the peried of the Union.

Previous to that period, the Scotch Court of Exc,hequer never sat as a re-
gular court of lawt. The duties they performed were chiefly ministerial. They
were, in short, very similar to a chamber of accounts. The Lords Treasurer
and auditors appear to have possgssed the same powers possessed by the Lords
of the Treasury at present, and to have exercised them in nearly the same way,
See 7th Parliament of James V. Ch 94, and llth Parhament of James VI.
Ch. 63, 64, 65, 78.

This Exchequer of Scotland at one time,, mdeed recelved some con51derable
powers, by act 1st Charles L. ch. 18. But these were soon taken away by act
of the Estates 1640, ch. 22. re-enacted by act I Charles II. chap. 59. (see
Lord Stair, B. 4. Tit. 1. p. 29.) The statute 1672, chap 16. was made for
regulating the judicatures of Scotland ; but it has no provision, nor even D,‘:Ce,
relating to the ]udxcxal power of the Court of Exchequer. :

" *In thxs case an exemption f from duty on coals, founded on anact of exv‘ﬂ“’“ under the: P“"Y
seal, dated 21st December 1706, ratificd in Parliament 21st March 1707, and followed by pos-
session of exemption, was sustajned by 2 judgment of the Barons of Exchequer, dated 2lst July

1738.

% See records of Exchequer,~~account of it in the report on the records of the kmgdom,p 418

54 F 2
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Sir ‘George Mackenzie, in one place, (Mackenzm’s Crim: Law, part 2 T't_
7.) observes that the members of the Ex¢hequer are only his Majesty’s cham-
berldins ; and in another (Mackenzie’s Obser. 1. Charles 1. chap. 18.) he says
that though they are competent to discuss suspensions of customs or other parts
of the revenue, where there is clear law or constant use of payment, yet the
Court of Session are _}udges competent to clear what is law, or to interpret acts
of Parliament, -

Evenin these cases, it does not appear they had any exclusive cognisance, for
such suspensions were competent and usual in the Court of Session, Act of
Sederunt, 6th December 1677, and see State of Scotland, p. 114.—The onlsr
instance where there is any appearance of the Court of Exchequer calling
in question the jurxsdlctxon of ‘the Court of Sessxon, appears in the letter from
Charles 1. to the Lords of Session ; ; and in that letter the determination of the
King is adverse to theclaim of the Exchequer. (See': note L. at the end of this case.)

Lord Stair hasilso reported a number of cases relatmg to the revenue, which
were tried, it appears, without objection, in the Court of Sessmn.—(See note L. at »
the end of this case.§ Tt seems therefore not to be uncertain, but quite clear,
that the Coutt of’ Exchequer, priot to the Union, had no excluswe jurxsdxcuon,
properly so called, at all, :

But it isstill clearer that the dec/aratoryjurisdiction of the Court of Sessxon was
umvensal and was not exctuded in any branch by that of theCourt of Exchequer.

" Ttis necessary toattend to the nature of this latter kind of Junsdxcnon, which in
the ‘first place, is not merely superfliious, nor differs Onl) in form, but essentially
from fétitory. - Thé direct sub_;ect of mvestxgatxon in a petitory,and in adeclaratory
action, can never be the same, “The 'judgment prayed for, and the inconve-
nience to be remedied, are different. If this action were pentory, the demand
would be for payment, or for répetition of certain specxﬁc sums of duty, the ge-
neral right of the Crown to levy such duties, orofthe subject to exemption, ‘would
be considered only mcadentally 'But being declaratory, the direct object of it is
to ascertain'a general right or pnvr}ege, and it hds no relation to any specific
sums of duty. ~The judgment can affect only-this general right, and cannot
supersede actions in particular cases, but only prepare for them.

Nor can pet:tory actions supersede declaratory. Various, cases may be
figured; in ‘which paries may have the str’ongest mterest to have their nghts as-
certamed where yet they cannot bring a petxtory action; - This is indeed
Geite potorious in vur practice. It has been a maxim-in the law of some
counbreg, and partxcularly in the civil law, that he who i is in possession bas i3
occasion fox an action. Hence, with the civilians, all dctions are said to be pe-

titory; althongi certain declaratory - ones were of necessity admitted even by
them In thls COUI\NY we hold, on the contrary, that the owner is entitled,
‘not-only to possess, but 1s have the quiet and secure possession ; and we there-

fore admit of declarators in all cases where it 1s concexved necessary to preclude
future challénge of a rxght. ’
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< Nor isihere'any thinginmgatory in the exisnce of a declaratery jurisdiction
-distinct from a:pétitorji; The instance of thé commissarial jurisdiction sufficiently
proves this, for it is chiefly declaratory, and extends to the declaring of general

rights, which the commissaries aré far from having the power of enforcing by any’

petitory jurisdiction. It is-sufficientthat othercourtsare bound in law to consider
the declaratoryjudgment as a zes sudiveta, and to applyit- without a new discussion
in all the petitory questions fmvoi’vmg it.  So long as:no declaratory judgment
is pronounced by the proper ‘court,. other coutts,: havmg pstitory - jurisdictiom;
may decide the same point mc1dentally in petitory questions'; but wherever it
is:pronouriced, . their judgments..in these questions must-be regulated by it ;
soithat:there cannot. possibly be sany -collisioni: of judgments. . Fhe observa-
tions of Lord Kames-have no:application to such-4 case as: tbxs, otherwwe they
wnuld be contrary toour common-and notorious: practice. : :

‘Such being the nature of declaratory jurisdiction, and. thie Court of Sessxon
benng -at the Union ir:full posséssion of it, by the 19tharticle of the ‘Treaty of
Unton itcwas declared; thag: shie Court of Session % shall remain i all-time
caiminig in Scatland asifiis mow cofistitisted: by the law of that kmgdom, and avith
¢ the:saie authorxty:ﬁnd privileges; as before. thie: Uniami!?. ; After which the
‘words-of any ‘statute must-be:: very express by Iwhn:h wany part of the: _;u.nsd:c-
tion’ of:that ICourt is:taken Myn el vt T senn Sl

The 6th section, which constitutes the Jurlsdlctxohxbﬁ the)Exnhequen, has Mo
such explicie ‘mentiors, not: indeed any-wienition of. exclusive jurisdietions> The
term. * annex,” -nerely)mebns to join!firmly. <13t clearly bésrows thib _;umsdlc:-
ti@m on the: Exehequer, Iitdge$ ndt exclude: rolhsai'z courts, ti:0) Lo B

- "The!f7thsection ‘alone creafes:any exclusive: gnnsdﬂ:tmn;,and thxs is conﬁned

-topetitdry:actions for. debts.due to the Crown: : < Loz o Lo ~
~Al:the bitvdr: parts of the aet are congistent zthhw thid i mganpretatmq, and the

.decasnmquptéd ‘on the athier:side. Aveve“a!ls}fgnvew insbases lighigh eame hinder

this' settion(Teh, - That of. Rinwdy against: Adderton: progerty detated: to Fus

‘tiees ofjthd Peasw! xc,ﬁ:ly,z a6t the: Oom’mf Seésion, m@mqmn 2% spemal: sta:

tute,’ Tetl Geo, ;00 s sisqoenl wrs ol eonle oldmiod vilon oo o
- On’'thelother hand; the {,o{f}t‘l@f?Sesslon ‘judged withiowt objection in qhes-
Jma}*fsﬂighoutlef evenwe seaiinesg ileehgehies of Hamilton against: Liegrand,
4th December 1733, No. 304. p. 7589; William Reid, 19th. Julyrb?65; Nol.9 L.
P. 7BEE Ogilvy élgaqnst Tntgiaed, Sos” Febroaryei791¢) Nor@T:pr 7884 ;
heckao ajoshase - Tiepdie; ‘8d! Deaémbem'ras,rum e&.;) 7889 1Rﬂbertqb‘
- lapadnst Jarditeéity Idlylmoz Woailge: o8 ool sl L0
o:lfBliiishregsbduperechipldinst! tmbeiﬂngaﬁ:éluswfeiyfm che Ednhe bemdse’
dhioughoiot déclardtory; thegriwdrs! not-adtons by tiveCrowp @T- i v e,
Batwibedegind to declalsitbyy actions) the matrissiif plamer:ol Ehese: could
not be transferred exclusxvely to the Court of Lxcbcquer, becduse the forsis
SRR Ao bt hdiie b 2 dectaralny-ettion.t :TPhereis Ho claugd in
e SabrbEmiplysimauihhey tesad lisstory brasichplpdistiet: dbovalisble

~ branch of the Jurlsdlcuon of the Court of Session, in all questions having re-

“No. 19,
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No. 19. “ltion to the yeveriué. Sect. 6th;-eveh if aunaving meats exdusively amexing,
cannot affect this Junsdxcnon, whxch is! nor ame.ved atall to the: Cour“t of Em-
chegquer. p

Asto'the English Court of Exchequer the exoluswe pawer of that Court
rests on the prerogatwe of the Crown, which may ‘sue in. xmy court jt pleases,
and may be sued'in any court, unless @ninjunction is moved.in Exchéquer by
the-Crown-counsel.. Hthis is to be the rule hiere;ithere can be no-doubt of the
competency of the present actton, smce the Cxown counsel have nev;:r moved
for any injunction. - ,

III. But, further, supposmg ‘the present question to fall under the: general
rule laid .down in the 6th section of the act of Queen Anne, it does. also fall
under the exceptions: made by the same act, from that rule. - :

When the extension of the English  revenue law to Scotland led to the es-
tablishment of an English Court here; our ancestors were careful to prevent that
important branch of our law which relates to heritable rights from beingtaken
away in any: de‘gree,'by this new establishment, from our own:municipal courts.

Accordmgl»y, :the statute establishing the Court of - Exchbquer provides for
the two cases in which this might have happened, Ist, By" section . 8. for the
case where the Crown claimed heritable rights in execution :for debt,—2dly,
By section 22. for the case where it claxmed such. nght directly by purchase,
forfeiture, or any other title,

It cannot:be imagined, that in. this: last prov:swn. it was meant to make a dis-
tinction bétween the case where the validity of the Crown’s title was directly
" disputed, and that where the Crowni’s right depended on the disputed validity -
of the subject’s title. In questions of servitude, for instance, whether the
Crown claimed a servitude on its own title, or claimed an immunity from ser-
vitude by impugning the'title 'of a subject to a servitude on its lands, the case
would equally fall under’ the-terms of this section 22. The present case,
therefore, where the Grown claims a right by denying the validity of an heri-
table right in the pursuers, must fall under it : For the rights of the pursuers
are undoubtedly heritable, since they are inseparably connected with lands,
and are carried as pertinents of the rights of ;property in lands by infeftment,
just as a servitude. of road is. They fall strictly under the term heredltament,

used in section 22.

It is very true, that the committee of Judges of the Court of Sessxon, to
Wam the Lords of Exchequer referred the claim of the predecessor of Lord
HOPeNm, did declare, that redress might be afforded to him * by an act of
¢ Exchequar, without a reduction,” because the Exchequer could prohibit the
King’s officers %om l¢vying the ‘duties ; - but the very expression shews that

the regular form wosld have been a reductlon, which must have been in the
Court of Session.

] In the case of P;tferran,. the officers of the Crown had accepted of condi-
tonal bonds for: the duties, and they demanded the sums contained in the
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bonds. “The direct object of the aetion! wasiithersfors aispecific debye-to * No, 19

the Crown ; and, indeed, & suiv-fok. the paymesit-of i-bond granted. fotgies,

s onte of those'which the 7th sectiofs of ! the:iactiof: Queen Anne expres de-

clares shall be in the Court of’ Exchequten B N

. IV. There is'still another view ‘which may be taken of the present quyp,

From the provisions of the téatyof Union, in regard.to these rights of exp.

tion, the ]unsdxctmn of this' Cétit ‘must ‘extend to thém, whatever constru,

mxght be put on the act of the 6th of Queen.:Anme when considered by itf,
“This ‘act ruist: have been in contetplatiéni at; the timé-of the treaty, and

follows out and complétes: the measures then agrcwd apon. It must be

plained;stheteforé; in'consistenct with the act iof Upiod: .Now, the 6th arti

of this act, which provides that the duties of customs and: excise payable’

- Eighid shall be-sxrentied 1o’ this countryy orwhich, dnwother words, declar

thit ‘the English-reveribe liwlisvd b reteivied-in Sotlend expréssly except

suchestétaptions as these-of the redpondent. nThe-abject of this saving elaus,

is to preserve such private rights of exemption fram.the:dpération of the Eng,

fish revenite’ ldw, ‘ditd to' leave their validity atidiextent to be regulated as be-

fore by the Taw of Seothiwd; und of course to:bedriéd in the mumclpal Cmm

éf Scottad o whom' tHe Ackifihieration: -6 that ddwbokas:left. , o
- Undérthis atficle) thién, Wil parsliers havesa rightitd Have xhexr empmns

malﬁhme‘d entire as tHey stopd at the date of the Aliion, and to havethaﬂ)danc

byajuﬂgment of theCoart QfSesslom R ;-,::p‘ dalnl el e o

~ Reeplied forthe defendersi - o stal. Lol

SO Thebcase of. Rieid ‘way dnaction of - dmges;xmtrﬁar what was &om in

Execujttonﬂ of exelse :du%y, b for what wis done under 2 fakse pretence of that

duty ‘Itr.«aﬁiedrs to hatte been’' éntered oh the baoks: af sedemint, in‘ordeér to

shiew” thdl the’Court of ‘Sessioh did *not:approye.of: the ‘practice of .xremoving

cases from’ thew by injinetioni; ukthiat conly dhewms thatsithey regartled the

proper ]urlsdxctlon of the E:mhcqnbrras sxmply‘iddnsive,; and not: reipnnsg

any‘ suchi Fornt to proteettits #i 1:u0’) gusesiuniol) ouli o oonntel L gy \
{ "Phie chisé of Winighte was biobght intb this Goutt bysappen -from the Justices '

of the Peace, to whom a peculiar jurisdiction in such cases is given by'statute,

Nor does it appeaxsthat the' poiat-of. juribdictieriowasevericonsidered: in that

case. Besides, it was argued in that case; thdt: thé.landlord’s right was one

which' cfide under ithe firstickveption of the statnte:ofi Qneén-Apne as.a ¥ea/

right ; -and:theugh’ the argintentis not w veirprgtodiore it mgm riturally ;o

duce the €ou)rt not to reject the cause dil stheymscertainad - whether it did so.er

not, sice, if it did; t'wad sappesed-that:the mghr, fell' nndwthef Jumsdwmn bf

the ‘Coutt of Sessf(m like a rigiﬂ teollanids, . ¢ BO% L.t

' The tioibther cases; of the factok daelie Ghtaté of Leslie- agamst Tw:eedne,csd

DEC “1793, Nd:i28. P 7889 sand:¢f Robertson nguinstdavding, 6th July 1802)

Nd. 29. ﬂ "’1‘?@1 ithich were dedldk:d ion dwmbomyz of the cade of’ngnté,

oy l
posi) to o cotuh pvel Blocll enin O
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see0-have been similar..to it inso far asregdrds the present.questich. . They

carbefore the Court.of Session:bycappeal from: the Justices of the Peace, to

wh-a peculiar jurisdiction is given by. statuse 5 ‘and. in neither of these cases
dcany objection to the jurisdiction-seem:to, have been at.all in contemplation.
7. The exemptions saved by the act of Union,. ate.exétnptions from dury,
pfrom revenue jurisdiction, and. the Jjurisdjetipn; of the, Court of Exchequer
ends to the interpretation of ithe act of Usnion as well as of any- other act, in

- far as it relates to the revenue.::. . 0 0 oo g e ,
On advising the- reclaiming . petition and answers, the mterlocutor of Court
as, ¢ Alter their interlocutor reclaimed against, sustaif; the,objections which
have been stated to the’ jutisdiction of this Court, andfdlsmxgs the;action of

¢ declarator as incompetent, and decern.’”. !} - .., - SR

The Gourt - wasmuch divided-in opinion ; the last: mterlocutor was pronoun-
ced by a majority of seven:to six; the.Lard President being against the decision.

It'was ‘particularly observed on the Bench,-on the side of the ,majority, which
in general adopted the arguments of the defenders,

'That the: Exchequer certainly -had an-exclusive, ]urxsdlctxon in matters of re-
venue. | Butithat this would betaken away from them altogether, if they might
in every case be controuled by a Judgment of this Court,, obtained in the. very
same question by a declaratory - action. . That. that might certainly be done if
this: Court exercised:an unlimited declaratory Jurlsdlcuon in revenue questions,
since every action in Exchequer might be met by a counter-declaratory action
in the Court of Session: That a collision and contradiction of judgments must

ensue if thiy were permitted, because the Court of Exchequer is a Supreme

Coutrt, with full juiiedicﬁdn'im relation fo revenue questions, and no ways bound
to alter ity decisicns, or rules .of decision established by its own Judgments, in
ronsequence of ‘any declaratory judgment of; this Court. - But that this is pre-
yented by the extlusive transferénce of. all questions of: Tevenue to them, to be
decided according to their forms, such-as theyiares - . * - .. -
- That the instance of the Commissary Court is not. concIUSlve, because that
court is . riot supréme, and because it. has a-defined and lumted declaratory
jurisdiction.r ~ . zi = - : : v ‘ \
On the other.side it was obServed in addmon to the arguments of the pur-
suers, which wére generally adopted by the minarity, : \
‘That the: question ‘arises on the construction of a clause in the act. of Umon,
not the only clause :in that act, which requires construction: That-it would be
extraordinary if it.-was not competent to get an interprotation of the act of
Union by the’ Supreme Civil Court of this country : That, supposing a question
as to the provision of the ecclesiastical establishment of this country were stirred,
this ¢ould not-be refered fo the General Asse;nbly,zbut to the Supreme C1v1l
Court ;. o if a question: were:to . arxse od that act reiatwe to. the nghts of ‘the

Court: of . Aduiralty)c that: question must' ‘be’ tried in- this - Court.: , That,
supposmg an officer should levy duties, in violation of the act of Umon,
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the Court of Session is certainly competent to try that question : That, in the
same way, it is here pleaded, that the pursuers have private rights which, by the
act of Union, are exempted from the revenue law, and the Court of -Session
must determine whether they are so or not.

Lord Ordinary, Craig. Act. Gillies, Irving, et Murray. Alt. Adwvocatum, Solicitor,
Dav. Monypenny, et. J. H. Mackenzie. C. Tait, W. S. and Hugh Warrender, W. S. Agents.
S, Clerk. . ‘
M. Fac. Coll. No. 20. pr. 51.

~.

* * 1. The letter from the King to the Court of Session, alluded to above, is men-
tioned by Lord Stair, V. 1. p. 281. as follows :—A letter from the King, 14th
June 1665. The Lord Ballantine, treasurer depute, compeared, and produced
a letter from his Majesty to the Lords, bearidg, ¢ that his Majesty having
¢ heard a doubt moved before him, whether declarators of ward, non-entries,
s &c. should be discussed before the Lords of Session or Lords of Exchequer,
¢« His Majesty declared his pleasure, that in the meantime, till his Majesty
< got farther evidence and clearing therein, such actions should be pursued
< before the Lords of Session.”” Which letter was ordained to be recorded
in the Books of Sederunt. ' ’

* * I The casesalluded to, in which the Court of Session judged of matters
regarding revenue, are, Duke of Hamilton against Laird of Clackmannan,
14th December 1665, No. 6. p. 13092; Lord Colvil against Feuers of
Culross, 15th December 1666, No. 5. p. 13063 ; Hamilton against-Allardice,
6th December 1667, No. 6. p. 13064; Stewart against Acheson, 17th January
1668, No. 8. p. 13065 ; Hamilton against. Maxwell, 29th February 1668,
No. 11. p. 18067 ; Collector of Taxes against Director of Chancery, 22d

January 1669, No. 6. p. 2400; Pearson against Town of Montrose, 23d -

June 1669, No. 12. p. 18098 ; Collector of Taxes against Master and
Servants of the Mint, 22d January 1669, No. 13. p. 13067, &c.
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