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not stated that there is any irregularity apparent
ex facie of the valuation, but it appears that an aug-
mentation was awarded to the minister of Bathgate
in the year 1793, and a locality was fixed consequent
thereon early in the year 1800, and as no step has
been taken since then to obtain an approval of the
valuation, this action is now met by a plea of de-
reliction.  That is a well-known plea which
has been sustained in many cases. The question
is, whether it is applicable to the circumstances
of the present case. The stipend, which was modi-
fied in 1793, consisted partly of money and partly of
victual.  Since that time there have been a great
many years during which payments have been made
by the heritor of the lands in question in excess of
that required by the sub-valuation; and the infer-
ence deduced is that the heritor must be held to
have relinquished his right. It is not very easy to
see on what principles the previous cases have pro-
ceeded. It is sometimes stated that the ground of
the plea is that the heritor supposes that there is a
defect in his decree, and therefore has abstained
from asking its approval. In some cases again, it is
said that the decree had not been used because it
was not for the interest of the heritor to do
so. On the part of the heritor it is argued
that a person is not to be presumed as in-
tending to abandon a right which he has acquired,
but it may be apparent that at all events he has in-
tended not to insist on it. The question is—Do the
circumstances of this case justify us in~ holding that
the heritor relinquished his right?  The cases
where overpayments have been made are much
more numerous than those where they have not.

Sometimes the overpayments were very small,
and sometimes they were considerable. In the
first year after 1799 the overpayment was very

considerable.  But there are also circumstances
favourable to the heritor. It does not appear that
prior to 1793 there was any overpayment. Then
the years 1799 and 1800 are well known to have been
years of great scarcity, and therefore etceptional.
Again from 18035 to 1818 the heritor in possession of
the lands was a pupil, and although I do not say
that the years of pupilarity are to be deducted as
in prescription, the fact is a circumstance in the
case of some importance. Then from 1821 down-
wards there seem to have been 20 years of over-
payment, and only 10 of under-payment, but the
average sum overpaid is only /1, 7s. a year. It ap-
pears to me therefore that in the circumstances of
this case the heritor cannot be held to have relin-
quished his right. He could not seemingly bave
raised the question without litigation, which was
expensive, and not very desirable in such a matter.
It is therefore reasonable to suppose that he waited
until now when there has been a new augmentation,
and a new locality, and therefore an increase of the
interest he had to have the valuation approved of.

The pursuer asked for expenses, but his motion w as
refused, the difficulty having been caused by his own
delay.

FIRST DIVISION.
PET.—THE LORD ADVOCATE.

Nobile oficium. An interim appointment made to
the office of Lyon King-at-Arms on the applica-
tion of the Lord Advocate.

Counsel for Petitioner — Mr H. J. Moncreiff.
Agent—Mr Andrew Murray, W.S.

This was an application by the Lord Advocate for
the appointment ad Znterim of a person to discharge
the duties of Lyon King-at-Arms for Scotland, now
vacant by the death of the Earl of Kinnoul. The
Court appointed - Mr George Burnett, advocate, the
Lord Lyon's depute, to act as Lord Lyon ad inferim.

SECOND DIVISION.
MACALISTER 2. MACALISTER.

Reparation— Warrandice—Eviction—Lease. A per-
son having granted a sub-lease with absolute
warrandice which was found by the Court to be
ulira vires of the granter, and the lands having
been evicted from the granter, held that the
latter had a relevant claim of damage against
the granter’s representatives founded on the warran-
dice.

Counsel for Macalister's Trustees—Mr Gifford and
Mr g G. Smith. Agent—Mr Andrew Macintosh,
S.S.C.

"Counsel for Archibald’s Representatives—Mr Millar,
Agents—Messrs Adam & Sang, S.S.C.

The trustees of the deceased Alexander Macalister
of Strathaird, in accordance with instructions in
his trust - settlement, executed in 1834 a deed of
lease by which they let ‘‘to Jessy Macalister,” his
daughter, and Duncan Macalister, her husband,
‘‘and the longest liver of them, whom failing to
their son Norman Macalister, and his heirs and as-
signees, the farm and lands of Glasnakill, as pre-
sently possessed by the said Duncan Macalister,
and that for the space of 28 years, from and after
the term of Whitsunday 1832,” as to the houses and
grass, and the separation of the crop as to the
arable ground. . The rent payable was [10 per
annum,

On 12th December 1842 Duncan Macalister (his
wife being dead) executed a deed of subtack in favour
of his son, Archibald Macalister, by which he let to
the said Archibald Macalister and his heirs **all and
whole the farm and lands of Glasnakill, as presently
possessed by the said Duncan Macalister, and that for
all the days, years, and space of twenty-eight years,
being the remaining years still to run of the tack of the
said subjects aftermentioned, under which the said
Duncan Macalister holds and possesses the same,
from and after the said Archibald Macalister's entry
to the premises, which is hereby declared to have com-
menced at the term of Whitsunday last 1842 as to the
houses, grass, and pasturage, and at the separation of
the crop of that year from the ground as to the arable
ground.” After the death of Duncan Macalister in
1854 his son, Norman Macalister, in whose favour,
failing his father and mother, Strathaird’s trustees had
executed the original lease, took proceedings against
his brother Archibald, for the purpose of having it
found that this subtack was w/tra wvires of their
father, who had only, as he contended, a liferent
interest in the lease. It was maintained, on the
other hand, that the words ‘‘whom failing,” in the
lease, left in the person of Duncan Macalister an
unqualified right of tenancy in the first instance, and
that Norman Macalister, who was only introduced
failing his father and mother, was either a mere con.
ditional institute, who only took if his father and
mother had not taken, or a substitute who succeeded
only if the right was not disponed away by the primary
holder. After a long litigation, the Second Division,
on 22d February 1859, held that the subtack was «#/tra
vires of Duncan Macalister, so far as extending be-
yond his own lifetime, and so brought to a period the
righ)t of sub-tenancy in Archibald Macalister (21 D.
560). ’

The representatives of Archibald now insist
against the representatives of Duncan, his father,
for payment of the loss and damage incurred through
this eviction of the subjects—holding an obligation of
warrandice for the full space ot twenty-eight years to
have been incurred by Duncan as granter of the sub-
tack.

The Lord Ordinary (Kinloch), held that the
subtack contained a proper obligation of warran-
dice for the whole space of twenty-eight years for
which the right bears to be granted, and that there
is a relevant claim of damage under the obligation,





