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and improbation of the document alleged to be

forged. Jonx~ Inerws, 1.P.D.”
Agent for Complainer—John Patten, W.S.
Agent for Respondont—J. M. Macqueen, S.8.C.

MOORE ». FORTH IRON CO.

Process —Jury Trial—A. 8. 1841. Circumstances
in which a motion for absolvitor, in respect
the pursuer had not gone to trial within twelve
months after an issue was adjusted was re-
fused. :

This was an action of damages by a manager
for wrongous dismissal. An issue for trial was
adjusted on 3d February 1866. Notice of trial
had been given for last Christmas sittings, but on
3d December 1866 it was ascertained that the
parsuer could not go to trial at Christmas, and he
accordingly countermanded his notice of trial,
and gave notice of trial for the ensuing sit-
tings. On 29th January 1866 the - defenders
made a tender of £1020, 5s., and expenses up
to that date, and on 28th February last the
pursuer, ﬁndjn%l that he could not be present as
a witness at the trial in consequence of profes-
sional engagements in Spain, intimated to the
defenders’ agents that he was willing to accept
their tender and to pay them the expenses
which they had incurred since its date. On the
following day—namely, 1st March—the defend-
ers intimated that they intended to move the
Court for absolvitor under sect. 46 of the Act of
Sederunt of 1841, in respect of his failure tc
proceed to trial within twelve months. This
motion was discussed to-day.

WarsoN for the pursuer,

Youxne and CLARK for the defenders.

The cases of Blair ». Buchanan, 22 D., 1271,
and Angus v. Grier, 16 D., 303, were cited.

The motion was refused, with expenses.

The Lorp PRESIDENT said—I think this motion
cannot be entertained. There is no doubt that
the rule of the Act of Sederunt is an exceedingly
wholesome and expedient one, but it is a rule
which might be strained so as to work great
injustice, if a certain amount of discretion was
not, as there is, left to the Court. I think there
has been in this case sufficient cause shown why
the rule should not be applied. The kind of in-
vestigation necessary with a view to trial was out
of the ordinary course, and involved an inquiry
into the going business of the defenders. It was
not to be expected that they were to give up their
business books, and accordingly a very reasonable
arrangement was made whereby accountants for
both parties, one from Edinburgh and another
from Glasgow, were to examine the books at the
defenders’ works in Fifeshire. This arrangement,
however, was calculated to cause delay, and
we find that it did so. Then on 3d December
last, the pursuer’s agent, seeing that the in-
vestigation was not sufficiently advanced to
justify his guing to trial at Christmas, wrote
to the defenders’ agent that he had counter-
manded the notice for trial then, and given a
new notice for March. It has not been said to-day
that the investigation was sufficiently advanced in
December to- justify the pursuer in going to trial
at Christmas ; and how do the defenders’ agents
receive the letter of the pursuer’s agent? They
were entitled, notwithstanding the countermand,
to come to the Court and ask us to fix the trial
for Christmas, but instead of that, they go on
jointly with the pursuer’s agent until recently in
preparing for the trial in March. In these circum-

stances, I think the defenders’ motion. should be
refused.

The other Judges concurred, Lord DEAs observ-
ing that, to his mind, it was not immaterial that
the acceptance of the tender had preceded the
intimation of this motion. The twelve months
expired on 3d February, but this motion was not
made till 1st March, the tender having been ac-
cepted the day before.

Agent for Pursuer—A. Kelly Morison, S.8.C.
WAgents for Defenders—Lindsay & Paterson,

.S,

CAMERON AND CO. v. GIBB.

Reparation— Breach of Contract— Master and
Servant. Circumstances in which a servant
found liable in £100 damages to his employers
for breach of contract of service.

This was an advocation from Glasgow. The
pursuers, who are stationers in Glasgow, sued the
defender for £300 damages for breach of contract,
he having in September 1864 left their service
without their consent, and having before throwing
up his engagement clandestinely carried on busi-
ness on his own account. The Sheriff-Substitute
(Glassford Bell) in his interlocutor *‘finds that
the pursuers have proved both by the defender’s
own admissions, when examined as a witness in
cause, and by other evidence, that said defender
broke his said engagement at the time set forth ;
and the defender has failed to prove that there
was any sufficient ground to justify his so doing,
and in particular, has failed to prove either that
the pursuers themselves wished to discontinue his
services, or that they, on their part, committed
any breach of the terms of the engagement : Finds
that the pursuers have also proved out of the
defender’s own mouth that he transacted business
with at least thirty customers of his own between
January and September 1863, when in the pur-
sners’ employment, and the defender has failed to
prove that he did this with the pursuers’ consent
or acquiescence ; it being, on the contrary, proved
that the pursuers expressly refused their consent
when it was asked, and were ignorant until after
the defender left them, that he was so carrying on
any private business in breach of his engagement :
Finds that immediately after breaking his engage-
ment with the pursuers, the defender assumed a
partner and commenced a business, under the
tirm of James Gibb & Company, of precisely the
same character as that carried on by the pursuers,
and for nearly fifteen months of the time he ought
to have been in the pursuers’ employment entered
into an active competition with them in nearly all
the districts in England and Secotland in which
they had customers, whereby the pursuers’ emolu-
ments were seriously affected.” He therefore
found damages due, and assessed them at £150.
The Sheriff (Alison) altered, but only to the
effect of reducing the damages to £100.

Both parties advocated.

Fraser and R. V. CaMpBELL were heard for
the pursuers.

ACKENZIE and CATTANACH for the defenders.
The Court adhered to Sheriff Alison’s judgment.
At advising,

The LorRp PrESIDENT—The first question is
whether the pursuers have made out the two
grounds of damage libelled. I can see no reasoen
for doubting the soundness of the leading findings
in the Shertff-Substitute’s interlocutor. It would
be a mere waste of time to go into the evidence.
The defender was not entitled to read the memo-
randum of engagement in the way he says he did,





