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ion, per Lord Deas, that the difference of opin-

ion among the judges founding an appeal in

certain cases must be a substantial difference.
. The interlocutor of 15th February in this case
was as follows: — ¢ The Lords having advised
the reclaiming note for William Roy, No. 10
of process, and heard counsel for the parties—
Recall the interlocutor of the Lord Ordinary sub-
mitted to review: Repel the two first pleas, in so
far as they are stated as preliminary pleas, to ex-
clude the action on the ground of incompetency :
Reserving their effect, quoad ultra, to be considered
along with the merits of the case: Find the de-
fenders liable to the pursuers in expenses since the
date of the Lord Ordinary’s interlocutor reclaimed
against; allow an account to be given in, and re-
mit to the auditor to tax and report to the Lord
Ordinary, and remit to his Lordship to decern for
the expenses.”

The defenders craved leave to appeal. They
stated that they were of opinion that there was a
difference of opinion on the Bench in delivering
judgment on 15th February, but as the pursuer
contended that the judgment was unanimous, they
craved leave to appeal.

At advising—

Lorp PrestpEnt—1 think this is an interlocutor
disposing of a dilatory defence, and not disposing
of it in the way of dismissing the action; and
therefore it falls under the 5th section of the Judica-
ture Act. Notwithstanding that, it is of course
competent for us to grant leave to appeal, but I
must say I never saw a clearer case for refusing it.

Lorp CurrieniLt—I am of the same opinion.

Lorp Deas—This is a mere question of procedure,
and the matter is not finally determined. It may or
may not be a disadvantage to the defenders to have it
determined in this way in the meantime; but while,
no doubt, you must look to the result of the de-
fender succeeding in his appeal, you must also look
to the other result, that he may fail. I think it
right to call attention to this too, that on another
occasion, when there was some difference of opinion,
the House of Lords held that the difference must
be a substantial difference; and, even assuming
there might be some difference here, it would re-
quire to be shown that the difference was substan-
tial, and I do not think that would be an easy mat-
ter.

Lorp Arpuirrax—1I think this is a case in which
it is the obvious intention of the Aect of Parliament
to prevent appeals at this stage. This is purely a
question of procedure. The plea might have been
disposed of in three ways; it might have been at
once sustained, and the action dismissed; or it
might have been repelled; or it might have been
repelled only as preliminary, reserving its effect to
be cousidered along with the merits of the action,
and that was the case here.

Agents for Petitioners—Wilson, Burn & Gloag,
W.S.

Friday, March 13.
JAMIESON, OFFICIAL LIQUIDATOR OF THE
GARPEL HZMATITE COMPANY (LIMI-
TED), PETITIONER.

Partnership— Contributory— Limited Liability— Li-
quidator — T'itle to Sue—Bona fides— Fraud.
Articles and a memorandum of agsociation were

subscribed by the intending partnersof alimited
company, bearing that the ** nominal capital of
the company is £105,000, divided into 1000
shares of £105 each, whereof £100,000 is paid
up, and £5000 remains to be called.” A petition
was presented by the official liquidator, in the
winding-up of the company, alleging that the
statement as to paid-up capital was false, that,
in fact, no part of the subscribed capital was
paid up, and that the subsecribers to the me-
morandum and articles knew this to be the
case; and craving the Court to settle a list of
contributories as proposed by him, and make
a call of £30 per share. Ina question between
the petitioner and certain parties, who had
purchased shares from original shareholders
subsequent to the formation of the company,
and who disputed their liability for more than
£5 per share or such part thereof as remained
unpaid, keld, by a majority of the whole Court,
that the petitioner was entitled to a proof of
the grounds upon which he contended that the
names of these parties ought to be placed on
the list of contributories. Opinion, by ma-
jority, that the limit of liability depended not
on the bona fides of purchasers of shares, but on
the fact, how far the amount of the shares
was paid or unpaid. Held, that 1o the effect
of enforcing any statutory liability of the share-
holders to the creditors of the company the
liquidator represents the creditors.

This was a petition at the instance of George
Auldjo Jamieson, accountant, official liquidator of
the Garpel Hematite Company (Limited), in the
judicial winding-up of the company under *The
Companies Act 1862, 25 and 26 Vict., c. 89.

In 1857 Mr and Mrs Catheart let to John Hall
Holdsworth, Joseph Holdsworth, and Edward Sin-
clair, their heirs, assigns, and sub-tenants, for a
rent, or a lordship, in the option of the landlord,
the heematite iron ore and other minerals in the
estate of Craigengillan, belonging to Mrs Catheart,
in the County of Ayr. A small quantity of
minerals was raised by the lessees, and they con-<
tinued in possession as lessees during 1857, 1858,
and 1859, but paid neither rent nor lordship. In
1858 a joint-stock company was projected, for the
purpose of raising funds to work the iron ore in the
lease. On the 27th February 1858, a memoran-
dum of association was subscribed by J. H. Holds-
worth, J. Holdsworth, and Sinclair, along with
other six parties, which bore that ‘“the nominal
capital of the company is £105,000, divided into
1000 shares of £105 each, whereof £100,000 is
paid up, and £5000 remains to be called.” The
articles of association contained the same clause,
and declared that “the company may from time
to time make such calls upon the shareholders in
respect of the sum of £5000, now remaining un-
paid on their shares, as they think fit, provided
that such call shall not exceed, at any one time,
10s. per share,” the calls to be at intervals of not
less then three months, and due notice to be given
of all such calls. The mineral lease before men-
tioned was assigned to the company in June 1858,
and the assignation intimated to the lessors. In
1861 the lessors raised an action of declarator of
irritancy and payment against the original lessees,
against Staples, Andrew, and Smith, who alleged
an interest in the lease, and against the compuny,
and in 1862 and 1868.obtained decrees declaring
the lease to be at an end, and for payment. The
lessors, and another leading creditor of the com-
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pany, applied for judicial winding-up of the com-

pany, under the Companies Act 1862; and, in De-
cember 1864, an order for winding-up was pro-
nounced, and the present petitioner was appointed
liquidator. 'The liquidator, in virtue of powers
granted by the Court, sold the whole property of the
company discovered by him, realising therefor
about £111. After various investigations, and a
litigation with Mr Andrew, the London solicitor of
the company, the liquidator obtained access to the
register of shareholders. He then presented this
petition for the purpose of settling a list of con-
tributories to the company, making a call at the
rate of £30 per share on the contributories, and for
various other purposes. He alleged in his petition
that the statement in the memorandum and articles
of association that £100,000 of the nominal capital
was paid up, was altogether false ; that, on the con-
trary, no part of the subscribed capital was paid up,
and when the company commenced business it had
no capital or funds whatever paid; that none of
the original members who subscribed the memor-
andum of association paid a single farthing of the
subscribed capital to the company, or to any one
for its behoof; and that the whole subscribers to
the memorandum and articles of association knew
perfectly that no part of the subscribed capital had
been paid up. He alleged that the capital was de-
scribed as paid up for the fraudulent purpose of
enabling the members either to borrow or to dis-
pose of their shares on favourable terms. He
suggested a list of contributories as correctly set-
ting forth the parties who were shareholders in the
company as at 11th November 1863, being one
year before the commencement of the winding-up,
and the parties who were said to have acquired
shares since that date.
leged, had been made fraudulently, and merely
with a view to avoid the liabilities incurred by the
parties granting these transfers, to persons posses-
sed of no means. He proposed to make a call of
£30 per share.

Answers were lodged for Alfred Waterhouse,
James Elijah Jennings, and Henry Lewis. Mr
Waterhouse was not an original member of the
company., In December 1858 he purchased 50
shares from Mr J. H. Holdsworth at £30 per share,
In 1859 he acquired 75 shares from Sinclair, and
in 1860 he acquired other 175 shares, partly from
Sinclair, the rest being forfeited shares which had
belonged to Staples, another original shareholder.
Waterhouse alleged that he purchased all those
shares on the faith of the published statements of
the company that £100,000 had been paid up, and
that the liability attaching to each share subsequent
to the registration of the company was limited to
£5 per share. Moreover, he paid all that could be
due by him in respect of calls, receiving a discharge
in full from the company in 1861. He alleged
farther that, on 30th January 1864, he sold his
shares to Mr Ford, and the transfer was duly enter-
ed in the register of the company. The pleas
maintained by Waterhouse were to the effect, (1)
that he, being a past member of the company, could
only be liable as a contributory in the event of the
existing members being unable to pay the call:
(2) that he had bona fide purchased on the faith of
the stalement in the memorandum of association,
register of shareholders, and stock certificate, that
£100 per share had been paid up, and that the £5
had been paid up on all his shares: (38) that the
statements in the memorandum, &e., as to the paid
up capital were binding on the company, and could

Several transfers, he al-’

not be questioned in winding-up proceedings: g;i)

that the Court was bound, in the winding-up by t

contract of partnership of the company: (5) that all

the company’s creditors knew that only £5 per share

remained unpaid up at the registration; 6) that

in fact £105 per share had been paid to the com-
any.

P T}Ixe liquidator, on the other hand, maintained
that Waterhouse's transfer to Ford was a mere
device—Ford being aman of straw, unable to pay any
part of the-call—and pleaded that the false state-
ments in the memorandum and register did not
bar the liquidator from showing that the shares
were not paid up, or relieve the respondent from
liability for debt to the extent of the capital really
unpaid up.

The other parties had not transferred their shares,
but otherwise their position was substantially the
same.

The Court, after hearing counsel, in respect of the
general importance of the question raised, appoint-
ed the case to be argued before the whole Court on
the following questions :—

1. Whether the Petition of the Official Liquidator
ought to be refused, in so far as it prays that.
the list of contributories should be settled so as
to include the names of the said Alfred Water-
house, James Elijah Jennings, and Henry
Lewis ag contributories ?

Or,

2. Whether the Official Liquidator ought to be
allowed to establish by evidence the grounds
on which he contends that the names of the
said parties ought to be placed on the list of
contributories ?

Or,

8. Whether the Court ought to direct any inquiry
into the origin and history of the Company,
and the acquisition of shares in the Company
by the said parties, with a view to determine
whether they are to be placed on the list of
contributories ?

Or,
4, What other course the Court ought to follow
with a view to settling the list of contributories;
go far as the said parties are concerned ?

Girrorp for petitioner,

Craer and W. M. Tuomson for Waterhouse.
Trayner for Lewis.

Cricuron for Jennings.

The consulted Judges returned opinions.

Lore Jusrice-CLErk—I am of opinion that the
petition of the Official Liquidator ought not to be
refused “in so far as it prays that the list of con-
tributories should be settled so as to include the
names of the said Alfred Waterhouse, James Elijah
Jennings, and Henry Lewis, as contributories.”

I am further of opinion that the Official Liquida-
tor ought to be allowed *to establish by evidence
the grounds on which he contends that the names
of the said parties cught to be placed on the list of
contributories,” and that the Court should ¢ direct
an inquiry into the origin and history of the Com-
pany, and the acquisition of sharesin the Company
by the said parties, with a view to determine
whether they are to be placed on the list of con-
tributories,”

The Company was formed under the Joint-Stock
Company Act of 1856. It is now being wound-up
under the Act of 1862.

The position of Mr Waterhouse, one of the re-
spondents, is, that within. a year of the order by



374

The Scottish Law Reporter.

which the Company was to be wound up, he held
800 shares of the Company. The other respond-
ents were on the register at the time when the
winding-up order was pronounced.

By the Winding-up Act of 1856, sect. 63, it is
provided that “in the event of any Limited Com-
pany being wound up by the Court or voluntarily,
any person who has ceased to be a holder of any
share or shares within the period of one year prior
to the commencement of the winding-up, shall be
deemed, for the purposes of contribution towards
payment of the debts of the Company, and the
costs, charges, and expenses of winding-up the
same, to be an existing holder of such share or
shares, and shallhave in all respects the same rights,
and be subject to the same liabilities to creditors,
as if he had not 8o ceased to be a shareholder.” By
the Act of 1862, the law is so far altered as to
declare that ¢ no past member shall beliableto contri-
bute to the assets of the Company, unless it ap-
pears to the Court that the existing meiwbers are
unable to satisfy the contributions required to be
made by them in pursuance of this Act.”

The Official Liquidator, who seeks to render Mr
‘Waterhouse liable, appeals to the provision of the
statute by which obligations which may have been
incurred under the Act 1856 are preserved entire,
and pleads that the liability of Mr Waterhouse
under the Act of 1856 subsists, and, consequently,
that he may be made a contributory before the ex-
haustion of shareholders who held shares at the
date of the order for winding-up.

It is certainly difficult, in the face of the pro-
vision of the 176th section of the Act of 1862, to
direct the name of a party who is not actually on
the register at the date of the winding-up order,
to be put upon the first list of contributories. If
its directions in that statute are literally carried
out, there must be an exhaustion of actual share-
holders by a process of separate contributions be-
fore parties who had ceased to be shareholders
when the process of winding-up commenced could
be placed upon the list. But obligations under the
Act of 1856 are declared not to be affected, and the
rights and obligations of creditors, as fixed by the
Act of 1856, would be unquestionably altered by
the conversion of an obligation direct, primary, and
unconditional, into one that is contingent, and of
the nature of an obligation of cautionary.

Assuming, therefore, that there was a direct ob-
ligation to pay up the unpaid portion of shares con-
tracted under the Act of 1856, I am unable to see
how, consistently with the keeping up of the direct
and primary obligation, the list of contributories
can omit the name of a party liable. I come on
this ground, though not without difficulty, to the
conclusion that Mr Waterhouse’s position in this
question is not really different from that of the
other respondents.

The Official Liquidator offers to prove, with a
view to this question, that Mr Waterhouse parted
with the shares “ frandulently, and merely with a
view to avoid the liabilities incurred by the parties
granting these transfers.” He says that the trans-
fer was made not as a true transfer of shares in a
going company, but when the Company bad been
deprived of its mineral lease, and had given up
trading ; when it was possessed of no effects, and
when the holding of the shares involved nothing
but liabilities. It is further said that the party to
whom the transfer was made was possessed of no
means. It is described as a device to evade lia-
bility. Were it necessary to consider how far this

alleged condition of the fact could effect Mr Water-
house, I should be disposed to hold that, as an in-
tention to evade liability is not én se fraudulent,
but legitimate, in reference to companies,—the one
essential characteristic of which is that the shares
are transferable ;—and as transfers may be made
down to the date of the commencement of the wind-
ing-up, when they are no longer permitted, the
averments were not relevant. My view proceeds
upon the separate ground already indicated.

The case of the respondents being essentially
the same, the question turns on the liability of the
respondents to make good by contribution a portion
of the unpaid amount of the shares which they held
in the company.

There is no doubt, if the averment of the liquida-
tor is true, that there remains an amount de facto
unpaid on each share, greater than the amount
which the respondents are called upon to contri-
bute. The case averred by the liquidator is, that
the shares, the amount of each of which is £105, are
certainly unpaid to the extent of £100 out of the
£105, which is their total nominal amount. The
defence is, that the averment is irrelevant in a
question with them. It is said, in the first place,
that the memorandum and articles of association
bear that £100 out of each share.is paid up, and
that being so stated in the memorandum of agree-
ment, it is conclusive. And it is further said that
the register of shares, on the faith of which the re-
spondents say they purchased shares, contains a
statement to the same effect.

The respondents were not original shareholders
—they acquired their shares by transfer. It is
affirmed by the official liquidator, in condescendence
article 15, that ¢they knew, or ought to have
known, that the shares were not paid up,” and that
the slightest inquiry might have disclosed this.
This statement must be construed as containing no
offer to establish that the shares were acquired in
mala fide, or in the actual knowledge of the fact of
the shares being unpaid. The respondents are, I
think, entitled in this question to have it held that
they purchased the shares presuming and believing
that the statements in the memorandum and
articles of association and register were correct, and
that the shares were paid up to the amount of
£100.

The official liquidator says that, according to the
constitution of such companies under any of the
Joint-Stock Companies Acts, if the amount of
shares is not paid up, the unpaid amount constitutes
assets of the company; and if assets of the com-
pany, the holder isliable to contribute to the amount
actually unpaid, He refers, in support of this
statement, to the statutes which freat the amount
of shares unpaid as assets of the company, and
especially to the 88th section of the Act of
1862, which declares, “that every present and past
member of such company shall be liable to contribute to
the assets of the company, to en amount sufficient for
payment of the debts and liabilities af the company,
and the costs, charges, and expenses of the winding-up,
and for the payment of such sums as may be required
for the adjustment of the rights of the contri-
butories amongst themselves, with the qualifica-
tions following,”—which is, (4) *That in the case
of a company limited by shares, no contribution shall
be required from any member exceeding the amount, if
any, unpaid on the shares in respect of which he is liable
as a present or past member.” A similar provision
is in the Act of 1856.

It seems to me very clear that this provision of
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the statute attaches general liability to shareholders
for the debts of the company, subject, in the case of
& company “limited by shares,” to the amount of
the shares unpaid. The leading provision applies
to companies unlimited ; and therefore there seems
to be no question that the declared statutory lia-
bility of shareholders is payment, so far as neces-
sary to liquidate company obligations, fo the
amount of shares which may be unpaid. The
statutes confer on companies formed under them
corporate powers; but guard against the freedom
from liability which the creation of a corporation
might infer without such reservation, by positively
providing for unlimited liability where the com-
pany is formed as an unlimited company, and
providing, in the case of companies limited by shares,
for liability to the amount of each share that may
not be paid up.

The statutory liability seems, therefore, to at-
tach, according to the state of the fact as to pay-
ment or non-payment of the amount of the share.
If the share is de facto not paid up, the amount so
unpaid constitutes an asset of the company, and
the shareholder must pay, because his responsi-
bility for debts of the company is only limited by
the payments made on the share. If the unpaid
portion of this be an asset of the company, it must
be recoverable from the holder of the share. If
his responsibility is general, and is restricted only
to the amount of his share unpaid, there can be no
relevant answer under the statute except one,
affirming the fact of payment; and if that is dis-
. puted, actual payment would seem necessary to be
instructed, The respondents say that the shares
must be held as paid up to the extent of £100, be-
cause it was so set forth in the memorandum of
agreement and register. If the statement be con-
rary to the fact, as the liquidator undertakes to
show, then the respondents’ pleas go to affirm a
limitation of liability not only where the amount
of the shares is not really paid up, but where shares
are said, in certain instances, to have been paid or
held by parties, who, on fair grounds, believed them
tobe so. If there be any limitation of liability in
such a condition of the fact, it is not alimitation in
terms of the statute, but a limitation of liability
different from that for which the statute provides.
Limitation of liability, according to a belief of the
the fact, or limitation of liability by reason of some
one having averred a fact, or of a fact being to
be found averred in some writing, are vitally dif-
ferent. If a statute says that there shall be lia-
bility according to the fact, the existence or non-
existence of the fact is, in my judgment, the ques-
tion and only question at issue.

The parties who deal with companies formed
under these statutes would seem to be entitled to
rely on recovering against shareholders the debts
due to them to the actual extent of the unpaid
shares held by them. As the absolute liability of
shareholders for the debts of the company is af-
firmed, and is restricted only by the amount of the
share which shall have been paid up by the creditor,
it is difficult to see how, if the statutes are to be
carried out, the creditor should not have right to
get payment of that unpaid amount, whatever that
amount may turn out to be.

The word “payment” is certainly not to be
limited to the case where payment in actual cash
has been made. If good consideretion in money
be given and received for the shares, whether in
money, goods, rights to leases, goodwill of trade, or
other valuable considerations, the shares will fall

to be held as paid. If the payment is not merely
colourable, and the transaction otherwise free from
objection, the value given and received will fairly
fall to be computed just as payment of a call would
be. Consideration has there been given in what
the company and the party dealing with the com-
pany consider as equivalent to money. The in-
quiries proposed to be instituted in this case may
possibly show that there was a conveyance of rights
in consideration of the receipt of shares of which
£100 in the case of each share is to be held as part
consideration. There is nothing in the present
state of the case to indicate such a condition of the
fact, nor do the averments very clearly state such a
case ; but the offer on the part of the official liqui-
dator, on the relevancy of which our decision of
the present question must turn, is to negative the
existence of any such arrangement, or any other
arrangement by which consideration was given for
the £100 per share,

The respondents rely on the fact of a statement
appearing in the memorandum and articles of as-
sociation and the register, as to payment.

So far as the memorandum and articles of asso-
ciation go, they comply with the statutory requi-
sites prescribed by the Act 1856, under which the
company was formed. These requisites, so far a3
bearing on the question here raised, are:—

“(4) The liability of the shareholders, whether
it is to be limited or unlimited.

“(5) The amount of the nominal capital of the
proposed company.

“(6) The amount of the shares into which such
capital is to be divided, and the amount of each
share.”” The articles of association correspond.

The liability of the company is limited, but
limited according to the amount of shares. It is
no otherwise restricted. The statute does not con-
template and provide for any statement as to the
amount paid up on each share being introduced
into the articles of agreement, Such a statement
has truly nothing to do with the things required in
the memorandum. It provides for the amount of
the share being stated In order to fix the amount
of each shareholder’s liability ; a declaration as to
the fact of payment of part of the share is plainly
the statement of an extrinsic fact—a fact for the
statement of which in this document there is no
warrant. The company had not reached a stage at
which such payments could be anticipated to be
made. There is nothing stated going to the crea~
tion of the shares, which was the matter in hand,
but only to the fact of payment of £100 out of £106
of the nominal amount of the share, a statement
which, as #¢ stands, and without explanation, can be
construed only as an actual payment of money upon
these shares by the parties holding them to the
amount of £100,000. The statement may possibly
admit of explanation, but as it stands there is no-
thing but a statement of ‘actual payment, an aver-
ment not established by the mere fact of its being
stated, and as to which the official liquidator offers
to establish that the allegation is “false.” Heavers
that not one farthing was paid; that the lease,
which may be said to have formed a cunsideration
for the £100,000, *“was intrinsically of no value
whatever.” And further, that ¢ the capital was de-
scribed as paid up for the fraudulent purpose of
enabling the members either to borrow or to dispose
of their shares on favourable terms.” The offer to
prove seems to be on offer to negative a statement
introduced by some one in a place where no such
statement was ever meant to be, and which cannot
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be held as vested by statute with any presumption
in its favour.

The respondents contend that the introduction
of this statement of payment is an act of the com-
pany, and that the official liquidator who represents
‘the company, cannot be permitted to contradict
what the company have done. It is said that the
official liquidator represents the company, and can-
not maintain what the company could not impeach
or challenge. This argument seems to me to rest
upon a total misapprehension of the position of the
liquidator and the process of winding-up. The
primary object of the proceeding is to realise the
company’s assets in order to pay debts, as appears
very clearly from the 38th section of the Act of
1862 ; and if the interests of the creditors require
it, the unauthorised and illegal acts of the com-
pany cannot hinder the realisation. The company,
or the officials of the company, cannot defeat rights,
if there are rights, in creditors, by the gratuitous
or intentional recording, especially in a document
where it is altogether out of place, of what is a
positive falsehood.

It may be that there wassome arrangement as to
the shares in their creation. It is enough to say
that there is no such statement to be found in the
memorandum of agreement, and that the only state-
ment is that £100 has been paid up, while it is
offered to be proved that not one farthing was so
paid.

If all that was required to limit liability was a
declaration that in the memorandum and articles
of association the shares were paid up, companies
might be formed without one farthing of capital, or
without any liability in the parties forming them,
notwithstanding the amount of the shares being of
very large nominal amount; a result obviously in-
consistent with the statutes.

The case of the insertion of the amount paid up
in the register of shares is more important, because
there the statement is proper and is required by
statute. ’

The register, in reference to what appears in it,
is not declared by the Statute 1862, to afford
conclusive evidence of the facts stated in it,
but prima facie evidence only ; and the official liqui-
dator proposes to redargue what this register ex
Jucie shows by proof to the contrary. So faras any
effect conferred by statute on the register is con-
cerned, the register is plainly assailable; and the
fact of the evidence it affords being declared prima
Jacie, and therefore capable of being redargued,
seems almost in itself conclusive against greater
effect being given to it. Even if the expression as
to prima facte evidence were absent, as it is in prior
statutes, I should not hold that the evidence of
what is to be found in the register is conclusive.
Though evidence, it.is not evidence excluding all
counter-evidence. It is manifest that an entry
falsely or erroneously made by sume official of the
company could not be so absolutely binding as to
exclude proof of such falsehood or error, a result
which would follow from such construction.

There are no doubt considerations whick might
have led the Legislature to exclude the raising of any
question with a party acquiring shares in bona fide.
It does not seem to be inequitable that a party pur-
chasing shares in good faith, which are stated to be
paid up, should be liable to make good the actual
deficiency of amount unpaid, and consequently due
on these shares. It is emough to say, however,
that the Legislature so enacted as to impose liability
without restricting it on such considerations of

complaint.

equify. The Court, if relieving shareholders from
a liability positively imposed upon them because of
the hardships involved, would be, in my judgment,
usurping the functions of the legislature. The sta-
tute says that liability shall attach to shareholders
where the shares held by them are not fully paid,
and that to the amount unpaid. The result of the
adoption of the views of the respondents would be,
that where a shareholder has acquired his shares
in the belief dona fide held, that the shares have
been paid up, or paid up to a certain amount. they
shall be wholly or partially exempt from liability ;
a result inconsistent with the express declaration
of the statute.

Nor can it be said that there are not equitable
considerations in such a case bearing in favour of
the creditors of the company. They deal with a
company of great nominal capital, and of which a
large amount is said to have been paid up. Their
dealings are regulated accordingly. If they went
to the memorandum of agreemeut or to the register,
the company, their debtor, would appear to have had
ample means, and they could scarcely hold that all
this great sum would suddenly vanish.

But whatever view may be taken of the relative
position of the parties in respect of hardship, it
seems to me sufficient that the statute has excluded
the question by declaring the unpaid amount of
shares assets of the Company, and imposing liabil-
ity on shareholders for the amount of their shares
which is unpaid. The rights of creditors and the
obligations of shareholders are made contingent
upon a fact. If shareholders are deceived, they
have recourse against the parties by whom decep-
tion is practised upon them; in taking shares they
must incur the hazard of liability for the amount
on each share unpaid. Against that hazard they
must protect themselves by inquiry, or rely on the
honesty of the parties with whom they deal. If it
be true that the slightest inquiry would have satis-
fied them as to no payment having taken place, as
the liquidator alleges, and as an examination of the
documents before us seems to some extent to con-
firm, they may have no very well founded cause of
Dut the guestion seems to me resolved
by the statute, and applying its provisions as I read
them, plainly fixing liability in the circumstances
as averred by the liquidator, I come to a conclu-
sion adverse to the pleas of the respondents.

Lorps Cowan, Neaves, and Mugre held that the
liquidator ought to be allowed to establish by evi-
dence the grounds on which he contended that the
names of the respondents ought to be placed on the
list of contributories. They concurred with the
Lord Justice-Clerk in holding that the liquidator
was not eadem persona with the company, but that,
to the effect of enforcing any statutory liability of
the shareholders to the creditors of the company,
he represented those creditors. The statement of
£100,000 being paid up was a gratuitous statement
for which there was no room in the documents em-
ployed. It means that the shareholders, after be-
coming liable for the £100,000, had paid it—a
matter of plain fact, capable of being contradicted
—and the liquidator offered to disprove it. If pay-
ment was never made, it seemed impossible to hold
that the creditors of the company could be thus de-
feated, by being deprived, on the one hand, of the
statutory liability of the shareholders, and, on the
other, of the benefit which might have resulted
from the capital having been actually impressed
into the company’s hands. As to the position of
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the respondents as transferees, and the defence that
third parties purchasing shares bona fide were en-
titled to rely on the statement of £100,000 being
paid up at the time of the constitution of the com-
pany, the first answer was that transferees, in a
question with the public and the company’s credi-
tors, could be in no better position than the original
shareholders. The transferces, and not the credi-
tors, should have the duty imposed upon them of
proceeding against the parties who ought to have
de facto made forthcoming the capital of the com-
pany, and who falsely pretended they had done so.
Secondly, the terms of the writings on which the
respondents founded were not consistent with the
requisitions of the statute, and not such as to have
entitled the purchasers to rely without inquiry upon
the nominal capital being paid up to the extent of
£100,000 at the date of the constitution of the com-
pany. If such entries in the register were to have
the effect contended, a company conld at once
exempt the shareholders from all liability, though
they had never advanced a shilling of their sub-
scribed capital. Their Lordships also held, with
the Lord Justice-Clerk, that the limitation of lia-
bility in the 61st section of the Act 1856, and the
38th section of the Act 1862, was not the bona fides
of the parties, but the simiple fact, whether and how
far the amount of shares is paid or unpaid.

Lorp BeyrorMe concurred as to the position of
the ligunidator ; but held that he was not entitled to
insist on any of the respondents being placed on
the list of contributories. The memorandum and
articles, and the register of shares, were open to the
public. This publication warned intending credi-
tors from giving undue ecredit to the company. On
the other hand, this statutory publication of the
register of shares must have been intended to as-
sure intending purchasers of shares that the state-
ment therein contained might be relied on. The
proposal of the liquidator involved a perversion of
the contract which the purchaser conceived he was
entering on by becoming a shareholder. It was
one thing to set aside a contract which was unfair
or corrupt, but quite another thing to give that
confract a binding force altogether different from
its own distinet terms. Iis Lordship referred, in
support of this opinion to the case of Butcher (La.w
Journal, 82, p. 57, Chancery). And the case of the
respondents who were not original shareholders,
seemed stronger. Here, too, the liquidator merely
alleged that the respondents knew, or ought to have
known, that the shares had not been de facto paid
up. But were creditors entitled to hold, as against
purchasers of shares, that the latter ought to have
known these details, while they themselves, with
the same means of knowledge, were perfectly inno-
cent in their ignorance? On the whole matter, the
petition, so far as the respondents were concerned,
ought to be refused.

Lord Jerviswoopk agreed with Lord Benholme.

Lord Ormipare thought that, before farther an-
swer, the petitioner ought to be allowed to establish
the grounds on which he contended that the names
of the parties ought to be placed on the list of con-
tributories.

Lord Barcarre, while concurring with all their
Lordships as to the position of the liquidator, was
of opinion that a party who purchased shares on the
faith of the register in regard to the amount paid
up on them, and in ignorance of anything wrong in

the statement which it contained, was entitled, when
called upon as a partner to contribute for payment
of the debts of the company, to maintain that, by
the contract into which he entered by taking the
shares, and the provisions of the statute, he only
became liable for the ainount appearing on the re-
gister as still unpaid. But he thought that if the
Iiquidator asked a prcof that the nominal capital
was not paid up, and that the respondents knew
that fact when they acquired their shares, the peti-
tioner ought to be allowed, before answer, a proof to
that effect, but to that effect only.

In consequence of the difference of opinion among
the consulted Judges, the case was appointed to be
argued before Lord Kinloch.

Lord Kixvocr held that the petitioner ought to
be allowed to establish by evidence the grounds on
which he contended that the names of the parties
in question should be put on the list of contri-
butories. He was entitled to proceed according to
the reality of the case, and not according to the
statements by the shareholders in the memorandum
and articles. The shareholders could not take
benefit by a falschood committed by themselves.
Every one was entitled to rely on the fact that the
true and real capital of the company was £105,000.
And in point of law there was no distinction be-
tween original shareholders and parties who pur-
chased from them, The practical result would be
that, in becoming a partner of such a company, no
man could trust implicitly to the statements of the
register, but would require to inquire into the
actual condition of the company.

At advising—

Lorp Presipent—1I am of opinion that the peti-
tion of the liquidator ought to be refused in so far
as it prays that the list of contributories should be
settled so as to include the names of Waterhouse,
Jennings, and Lewis as contributories.

The memorandum of association states the nomi-
nal capital of the conipany at £105,000, but further
states that £100 per share has been paid up, and
that consequently there remains only £5 per share
to be called. If this statement were true it does
not seem to be maintained that there would on
that account be anything irregular in the constitu-
tion of the company, or that a company of limited
liability may not be brought into cxistence with its
capital paid up to this extent, and be effectually
registered and so incorporated under the statutes.

But the liquidator alleges that the statement is
not true, but is the reverse of truth ; that in fact no
part of the capital was paid up, and that the state-
ment was introduced into the memorandum by the
projectors and original shareholders for the fraudu-
lent purpose of deceiving the public and all per-
sons who should hereafter deal with the company
either as creditors or as purchasers of shares,

The liquidator contends that if he shall succeed
in proving his averments as to the falsehood of this
statement, he will be entitled to settle the list of
contributories so as to render all, whether original
shareholders or subsequent purchasers of shares,
liable for the whole nominal capital represented by
their shares—viz., £105 per share, except in so
far as they or any of them have actually paid calls.

On the shares held by the respondents, £5 per
share has been paid, so that it is only on the as-
sumption that the liquidator’s averments, if proved,
will be sufficient to render the respondents liable
as contributories for £105 per share that the 11~,
quidator proposes #0 put them on the list.
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It appears to me that, if the liquidator’s aver-
ments are true, the Garpel Haematite Company was
not entitled to incorporation under the statutes as
a company of limited liability— that, being in its
constitution not an honest company for the prose-
cution of a legitimate business, but a mere fraudu-
lent device to cheat the public, assuming the dis-
guise of a company incorporated under the Statutes,
the original shareholders who acted in concert in
the creation of this fraudulent association are not
entitled to the protection or privileges of the Sta-
tutes whether as regards the limitation of their
liability or any thing else. And I cannot doubt
that in such circumstances any creditor or other
party interested would find an adequate and com-
plete remedy at common law by insisting in the
appropriate action for setting aside the registration
of the company with all its consequences and effects,
and so opening the way for a personal and un-
limited liability on all who were concerned in the
formation or management of this fraudulent asso-
ciation.

But if this company was not entitled to incor-
poration under the Statute, and if its registration
may be set aside on the ground of fraud, it seems
to me obvious that the shareholders of the company
are not entitled to the benefit of the statutory pro-
cess of liquidation ; for winding-up under the Sta-
tutes is a privilege conferred by the Statutes on the
shareholders of such an incorporated company for
the purpose of distributing or apportioning in an
easy and equitable manner the liabilities of the
shareholders inter se, and at the same time ex-
peditiously realising the assets of the company for
the payment of its creditors. But whether this
statutory proceeding be a benefit to the shareholders
or not, I am unable to see how it can be applied to
the case of a company, the incorporation of which
(with all its consequences) is good for nothing, as
having been obtained by fraud.

Had the question been raised between the liquida-
tor and one of the original shareholders, whether
he should be put on the list to the effect of making
him liable as a contributory to the limited amount
of £105 per share, I should have greatly doubted
whether the allegations of the liquidator are re-
levant ; for their legitimate and obvious effect is,
not to extend the liability of an original share-
holder to a large but still limited amount, but to
establish against him an unlimited liability, to
which it is impossible to subject him in a statutory
winding-up.

But the present rospondents are none of them
original shareholders, but all purchasers of shares
in open market. They are therefore, prima facie,
not accessories to the fraud, but the dupes and
victims of the fraud.

It will conduce to clearness to select the case of
one, the leading respondent Waterhouse. The
company having been registered in March 1858,
‘Waterhouse made his first purchase in December
1858, from an original shareholder, of fifty shares,
for which he paid £30 per share. In the course of
the year 1859 he purchased several other parcels
of shares until he came to hold in all 800 shares,
for all of which he paid the ordinary market price
in open market.

When Waterhouse made these purchases the
memorandum of association, as registered, an-
nounced that the nominal capital was paid up to
the extent of £100 per share. In the register of
shareholders, also, the shares purchased by him
were all entered as shares on which £100 per share

had been paid. When he paid the price he re-
ceived from the sellers, along with his transfers,
certificates from the directors of the company in
favour of the sellers that these were free shares to
the extent of £100 per share, and when he went to
the officials of the company to be registered as
purchaser, he was registered as owner of these
shares described as free shares to that extent, He
has since paid calls which completely exbaust the
£5 per share, which was represented as the amount
not paid up.

The liability which Waterhouse undertook in
becoming a partner of the company was thus con-
stituted and defined by writing—by statutory writ-
ings, perfectly regular and complete. T am of opi-
nion that neither as regards his copartners nor in
a question with creditors of the company can his
liahility be extended further. The public were
fully certiorated by what appeared in the register
of shareholders, that the shares purchased by him
were free shares to the extent of £100 per share.
They had exactly the same access to information as
Waterhouse had. The publication of the memo-
randum of association, and of the register of share-
holders, is not, in my opinion, intended for the
benefit of creditors only, but of intending pur-
chasers of shares also. I think the one is as much
entitled to rely on the information thus disclosed
as the other. And when it turns out that the in-
formation so published is a mockery and a cheat, it
will not do for one set of dupes (the creditors) to
turn round on the other set of dupes (the purchasers
of shares), and say, “ You must be liable to us for
a fraud in which you did not participate, and that
beyond the amount of liability which you were, by
the fraud, induced to undertake.” If, indeed,
Waterhouse, as purchaser, had been induced, by
fraudulent representations, to undertake a greater
liability as partner, he could not escape from that
in a question with creditors, on the ground that he
had been deceived by the company or its partners.
But he is willing to pay, and has paid, all that he
ever undertook to pay, and all that the public had
any right to rely on his paying, as a shareholder of
this limited company.

If, indeed, it could be alleged that Waterhouse
was cognisant of the fraud of the original share-
holders, the case against him might be different,
though even then 1 should, for the reasons already
stated, huve great doubt of the relevancy of such
an allegation in a statutory liquidation. But all
that the liquidator is able to aver in this direction
is, that all the respondents ‘“knew, or ought to have
known,” that the statement in the memorandum of
association was ‘“utterly false,” that ¢ it might
have been discovered from a simple inspection of
the books of the company,” that it was known to
“the officials of the company,” who would have told
it to the respondents, if they had asked. These
statements I cannot read as meaning that the re-
spondents, or any one or more of them, had any
peculiar access to information which was not equally
open to all the public. Certainly; they do not
amount to an averment of knowledge of the frauds
by the respondents. They seem to me not to be
averments of fact at all, but reasoning or inferences
as to the position of an intending purchaser of
shares, and his means of information. If, in this
view, the liquidator is to be understood as suggest-
ing that in such cases an intending purchaser will
obtain an inspection of all the books of the com-
pany on asking for it, or that *the officials ' will
always be ready to give information as to the
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frauds which have been practised in getting up the
company, it is needless to waste farther time in
commenting upon such statements.

The decision of this case is, in my estimation, a
matter of grave importance. For if the doctrine of
the majority of the consulted judges shall ulti-
mately prevail, it must either lead to a farther
amendment of the law of partnership, applicable
to companies with limited liability, or it will to a
large extent defeat the object of the Legislature in
introducing the principle of limited liability, by
greatly narrowing the class of persons willing to
embark their capital in the purchase of shares in
such undertakings.

Lorp Currrerivy concurred with the minority in
holding that the petition ought to be dismissed, on
the ground that it was not competent under the
statutes.

Loep Dras concurred with the majority.

Lorp Arpmirray—I am of opinion that the peti-
tion of the official liquidator ““in so far as it prays
that the list of contributories should be settled so
as to include the names of Alfred. Waterhouse,
James Elijah Jennings, and Henry Lewis,” ought
not to be now refused; but the official liquidator
ought to be allowed to establish by evidence the
grounds on which he contends that the names of
these parties ought to be placed on the list of con-
tributories.

I feel that T should be unnecessarily occupying
the time of the Court if I were to do more than in-
dicate generally and briefly the grounds on which
I have arrived at thisopinion. I think it, however,
important to mention, in the outset, that the appli-
cation to this Court, and the appointment of the
liquidator, was at the instance of creditors.

I concur in the observations made by Lords
Cowan, Neaves, and Mure in their joint opinion,
and I have little to add.

The first question is, whether the official liquida-
tor is, in regard to this inquiry, fo be viewed as
eadem persona with the company, entitled to state
no pleas and urge no equities which the company
could not state for themselves. This is the lead-
ing point urged for the respondents. It issaid that
the memorandum and articles of association and the
register of shareholders afford conclusive evidence
that £100,000 of the nominal capital of the com-
peny was paid up from the first. It is contended
that the statements in these documents are con-
clusive against the company, and against every
partner; and that they must also be conclusive
against the liquidator—so conclusiye as to preclude
all investigation.

I am not of that opinion. The point is of great
importance. It is the turning point of this case;
and it deeply affects the position, the rights, and
the duties both of the liquidator and of the Court
in procedure under the Winding-Up Act.

To me it appears very clear that the liquidator
is not entirely or pre-eminently the representative
of the company. He is an official liquidator, an
officer of court, acting in the discharge of public
duty, and for behoof of all parties interested in
the estate. He is especially bound to promote and
protect the interests of the creditors of the com-
pany. The winding-up of the estate is accom-
plished, not merely by judicial authority, but by
the direct interposition and action of the Court,
agsisted by the liquidator who is appointed for thet
purpose.

Now, it is surely the part of the Court, and the
duty of the Court, to see justice done to the credi-
tors of the company, and to protect the rights of
the creditors even against the partners of the com-
pany; and what the Court can do and ought to do
in the winding-up must be within the power and
the duty of investigation by the liquidator, who is
appointed to assist the Court, and who is not so
much in the position of an ordinary litigant as in
the position of an officer of court making inquiries
necessary to enable the Court to conduct the wind-
ing-up with justice to all parties.

It is not necessary for us now to decide whether,
even if the company, or the liquidator as merely
representing the company, were demanding en-
quiry, they would be precluded from investigating
the matters here averred. I am not satisfied that
the respondents’ pleas would be conclusive even
against the company, to the effect of shutting out
all inquiry where falsehood and fraud are alleged.

In any view of the merely formal position of the
liquidator, we must remember that the winding-up
procedure is in the hands of the Court. The ascer-
tainment of the true extent and position of the
funds of the company, and of the true liabilities of
the partners of the company, with a view to the
just realisation and distribution of the whole estate,
is a judicial duty. It is not to be discharged in the
dark. 'The light is not to be shut out. The re-
spondents scarcely pretend to say, and they have
certainly not suggested any explanation to show,
that the statement that £100,000 of capital had
been paid up, was true. The liquidator offers to
prove it false. The respondents say that it must
be received as true without inquiry; and that proof
of its falsehood must be refused.

To my mind this is a proposition contrary to the
true meaning of the Statute, opposed to the highest
equitable considerations, and at variance with all
the principles of judicial procedure.

Is this Court to proceed in the winding up, know-
ing that they are hoodwinked on this matter, that
the truth is withheld, and inquiry refused and re~
sisted? I think not. One of the great dutiesof a
Court of Justice is to strip off disguises, to get past
obstructions which shut out the light, and to reach
the truth, if possible.

Bat, as I have already said, I do not consider the
liquidator as only the representative of the com-
pany. The whole structure of the Statute shows
that the interests of the creditors were considered
and protected by the Legislature, committed to the
jurisdiction of the Court, and placed within the
scope of investigation by the official liquidator. I
need not again refer to the different clauses of the
Statute in support of this. They have been pointed
out by Lord Deas. I have no doubt on the point,
and I do not think that there is any material dif-
ference of opinion among us in regard to it. I ob-
serve that Lord Benholme and Lord Barcaple, who
take a different view of the case in other respects,
agree with me on this point; and the case of Oakes
v. Turquand and Harding (H. L., Aug. 1867, Ap.
Ca. 825), referred to in the opinions of Lord Deas
and of Lord Kinloch, is important as illustrating
the position of the liquidator.

If I am correct in this view, then the demand
for investigation is made on behalf of all parties
interested ; and it is against the official liquidator,
not as representing the Company only, but as re-
presenting all interests, including the interest of
the creditors, that these respondents propose to shut
the door, and exclude inquiry. )
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This they do in respect of the terms of the
memorandum and articles of the Association, where
the fact that £100,000 of the nominal capital of the
company was paid up from the first is set forth, and
also in respect of the terms of the register of share-
holders. I cannot hold that on either of these
grounds, or on both, they can exclude investiga-
tion.

On this point I agree with what has been now
stated by Lord Deas; and I also agree in the ob-
servations of Lord Cowan and others in regard to
the statutory import and effect of the memorandum
and articles. I do not think that the statement of
the amount paid up on each share, or of the aggre-
gate amount of such payment of shares, is within
the statutory requisites, or meets the statutory pur-
poses of the memorandum and articles. It is a
statement inappropriately introduced where it was
not required by statute, and where it is not attended
with any statutory effects. If so, it is not from the
enactments of the Statute that the statement can
derive any absolute presumption of its truth, or any
protection against inquiry. The liquidator alleges
and offers to prove that the statement is absolutely
false, and that the payment of capital said to have

‘been made was never made. Now, when I consider
that this statement of falsehood and fraud is offered
to be proved by the official liquidator, whom we
have appointed to assist us in doing justice and as-
certaining truth, I cannot arrive at the conclusion,
that we should refuse inquiry—should deliberately
shut out the light—and should administer this
estate in darkness and ignorance, when light and
truth are within our reach.

The same observations apply to the statementin_
the register. That statement is not conclusive,
and, in my opinion. is certainly not beyond the
reach of inquiry. But 1T need not again repeat
what has been already so well explained. I am
not moved much by the suggestion, that if the
facts alleged by the liquidator are proved, this
would be a company with unlimited, not limited,
liability, and thus not within the Winding-up Act.
I do not think this is the case. The limit to £105
per share makes this a limited company. The
further limitation to £5 per share, said to be effected
by the statement that £100 per share was paid, is
what is complained of. I think that the company
is within the Winding-up Act on either view, the
question being as to the amount of limitation.

In regard to the position of the respondents as
being transferees, and not original shareholders,
{ have nothing to add to what has been so well
stated by Lord Deas. We have as yet no materials
for forming an opinion in regard to the nature of
the transactions by which these respondents ac-
quired their shares, The liquidator is, on that
matter, entitled to investigate. The same amount
of full and exact averment required from any ordi-
nary litigant cannot be expected from the liquida-
tor, who is in the position of being entitled and
bound to inquire; and he has mnade averments in
regard to which I am prepared to allow inquiry.
But, even assuming the fact of bona-fide transfer, I
concur in the opinion of Lord Deas, both as regards
our own law and as regards the effect of the im-
portant decision in the case of Oakes.

On the separate and special point urged onbehalf
of Mr Waterhouse, I am of opinion, first, that since
he ceased to be a holder of shares within one year
prior to the commencement of the winding-up, he
must, in terms of sec. 63 of the Act of 1856, be
deemed to be an cxisting shareholder ; and secondly,

that the liquidator is entitled to instruct, by evid-
ence, his allegation, that Mr Waterhouse’s trans-
ference of his shares to Charles Ford was made
fraudulently,and in order to evade his just liabilities
as a shareholder.

This last point is not free from difficulty, for the
shares are undoubtedly transferable by law. But
all that I say at present is, that a sale of shares to
a person known,to be a mere name, or a man of
straw, made in the knowledge of the position of the
transferee, and of the circumstances of the com-
pany, and for the sole purpose of evading liability,
may be & fraud, and that opportunity of ascertain-
ing the facts ought not to be refused to the liqui-
dator. I am of opinion that, on this point also, the
liquidator is entitled to inquiry. Butif I am right
in regard to the meaning and application of the
Act of 1856, this inquiry will not be necessary.

In accordance with the opinion of the majority
of the whole court, a proof was allowed to the peti-
tioner.

Agent for Petitioner—H. Buchan, 8.8.C.

Agents for Waterhouse—C. & A. 8. Douglas, W.S.

Agents for Lewis—Goldie & Dove, W.S.

Agents for Jennings—Murray & Hunt, W.S.

Friday, March 13.

BOWE AND CHRISTIE v HUTCHISONS.

Cautioner — Mercantile Guarantee — Construction—
Proof. A guarantee given to a firm of wholesale
sugar merchants for “sugar,” to be sold by
them to another dealer in sugar, 4eld to cover
furnishings of treacle and syrup, the firm stat-
ing in evidence that such was the construction
of “sugar” in the trade, and the defender
leading no evidence to disprove that construc-
tion.

Cautioner—Cash transaction— Credit—Giving time to
debtor— Bill. Observed that an entry of “Terms
cash in fourteen days, less 2} p. c. discount,” in
an invoice of goods furnished, did not mean that
payment must actually be made within four-
teen days, but only that such discount would
be given, provided payment was made within
fourteen days; and that the seller, by taking
three months bills, did not thereby *give
time,” 80 as to liberate the cautioner.

Bill—1.0.U.—IHolograph. Question as to validity
of 1.0.U. which was not holograph of granter.

The pursuers, Bowe & Christie, are sugar mer-
chants in Edinburgh, and the defender, Andrew

Hutchizon, was also a sugar merchant there, and

one of their customers; and the action concluded

for the sum of £1178, 15s. 2d., as the price of sugar
furnished to him. The other defender, John Hut-
chison, a brother of Andrew, granted to the pur-
suers; in January 1866, a letter of guarantee, by
which he bound himself to the extent of «fifteen
hundred pounds sterling, for sugar sold and to be
sold” by them to his brother. Andrew, in his de-
fences, pleaded that the pursuers had drawn bills
upon him on 8th December 1866 for the whole sum
sued for, and that on 24th December he had paid
these bills to the pursuer Christie, in the office of
their firm in Glasgow. The pursuers denied this,
but explained that on 8th December, one of them
had at Burntisland, on that day, taken bills from

Andrew, by John’s advice, and that the same day

he had sent them by post, to be signed also Ly



