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proof; *and that the pursuer ought to have gone to
trial.

Lorp Presipent—This is a motion made under
the most unfavourable circumstances I ever saw.
There have been questions under this clause of the
Act which have caused a good deal of trouble,—
where there has been delay of a year and day on
the one side, and nao blame on the other, but some
unintentional dilatoriness. In these cases, where
the Court has seen that the pursuer had been led
on to delay by the inactivity of his adversary, they
have refusetl to apply the rule. But in this ease it
appears that the fault is as much that of the de-
fenders as of the pursuer, if not more so, and it is
out of the question for the defenders now to turn
round and make this penal demand.

Lorp CorrigsiLL concurred.

Lorp Dras—This delay is entirely attributable
to the defenders. And this is just an example of
what is constantly occurring. Issues were adjusted
in this case seven years ago. It is said, Look at
the delay of the Court of Session. But that is en-
tirely due to the parties themselves. We have no
power in the matter, and to-day half an hour or
more of the time of the Court has been wasted in
this discussion. It is very desirable that there
should be some remedy for such cases.

Motion refused, with expenses.

Agents for Pursuer—Murdoch, Boyd, & Co.,
S.8.C.

Agents for Defenders—Hill, Reid, & Drummond,
W.S.

Thursday, June 25.

SECOND DIVISION.

MELROSE v. SPALDING.

Sheriff—Act of Sederunt 15th Feb. 1851—Findings in
fact. Held, in accordance with a previous
judgment of the Court, that a Sheriff-substi-
tute is bound to pronounce findings in fact in
his interlocutor.

This was an advocation from Roxburghshire of
an action for a plasterer’s account. The Sherifi-
substitute decided against the advocator, and the
Sheriff adhered. 'The advocator's counsel, in open-
ing, observed that he had difficulty in impugning
the interlocutor, as the Sheriff-substitute had not
set forth findings in fact, as required by the Act of
Sederunt 1851 ; but stated that he was ready to
waive all objections to the form of the interlocutor.

Parrison and CameBers Suite for advocator.

Trouson and Keir for respondent.

At advising—

Loep Justice-Crerk—In this advecation, al-
though a proof was led, the Sheriff has pronounced
an interlocutor, without any findings in fact. This
matter has been brought under consideration by
counsel, and we are referred to a judgment of this
Division, in 1866, in the case of the Glasgow Gas
Light Company, where a remit was made to the
Sheriff, before entering upon the merits of the ad-
vocation, to recal his interlocutor, and to pronounce
one in the form prescribed by the Act of Sederunt,
15th February 1851. It does not appear from the
report of that case whether the Court, in deciding
it, had the 16th section of the Sheriff-court Act of
1858 specially brought under their notice; but we
have ascertained that the Act of 1853 was carefully
considered, and was held not to over-ride the Act of

Sederunt. It having been held that the generality
of the Act of Parliament was not inconsistent with
the provision of the Act of Sederunt as to cases
where proof was led, we must therefore hold that
decision as an authority directly in point, and remit
this advocation to the Sheriff.

The other judges concurred.

Agent for Advocator—James Somerville, 8.8.C.

Agent for Respondent—David Milne, 8.8.C.

Friday, June 26.

FIRST DIVISION.

MARQUIS OF HUNTLY, PETITIONER.
(Ante, p. 860.)

Expenses—Entail  Petition—Railway Company —
Tazation—Montgomery Act— Lands Clauses Act.
An heir of entail in possession obtained a judg-
ment of the Inner-House (reversing judgment
of Lord Ordinary) finding that consigned
money might competently be applied in pro-
curing a renunciation of a lease as a perma-
nent improvement within the meaning of the
Montgomery Act. Held that the expenses of
the reclaiming note were not a reasonable
charge against the Railway Company.

The Auditor, in taxing the petitioner’s account
of expenses, taxed off a sum of £24, 17s. 2d. of ex-
penses incurred in connection with the reclaiming
note presented by the petitioner on 28th January
1868, and on which judgment was given in the
petitioner’s favour on 1st March. The petitioner
lodged a note of objection to the Auditor’s report.
The Lord Ordinary (Mugg) reported the matter to
the Inner-House.

H. Swmrrm for petitioner.

Laxcaster for Railway Company.

At advising

Lorp PrestpEnT—The question raised by this note
of objections is, whether the Railway Compdny are
liable in the present case for certain expenses, said
to have been incurred by the pursuer in re-investing
the money consigned by the Railway Company.
That depends, in the first place, on the construction of
the 79th section of the Lands Clauses Act, and, in
the second place, on the view which we may in our
discretion take of this particular claim for expenses,
for under that section it is not imperative to award
all the expenses that fall under the general descrip-
tion of being incidental to the procedure, and the
Court are left to deal with the matter as they think
just. The words of the section are, that *it shall
be lawful for the Court of Session to order the ex-~
penses of the following matters, including therein
all reasonable charges and expenses incident thereto
to be paid by the promoters of the undertaking,”
&e. It is left to them to consider what are reason-
able. The matter here is the re-investment of
money, and the question is, whether the expenses
are reasonable charges and expenses, incidental to
proceedings for the investment of money? The
Auditor, as I understand, has allowed all the ex-
penses incurred under this petition except that of
reclaiming against the Lord Ordinary’s interlocutor
of 21st January 1868, and the bearing on that re-
claiming note.

Now the question raised by that reclaiming note
was singular and new, and attended with a good
deal of difficulty, and it appears to me that it would
not be reasonable to make that a charge agninst





