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Now, as I concur in thinking that the pursuers
have no present redress by direct action to en-
force construetion of the wet dock by the de-
fenders, and that the true meaning and intent of
these conditions, particularly the 2d, is to afford
to the pursuers an indirect compulsitor, then I
cannot doubt that it is the duty of this Court to
give effect to that condition and that compulsitor.

In the meantime, therefore, I think it sufficient
to decern, as your Lordship proposes, in terms of
the second and third declaratory conclusions, and
also in terms of the conclusion in regard to the
Pointhouse road.

Lorp Kinvocu—It has from the first strongly
occurred to me that the Lord Ordinary. has taken
too limited a view of the position of the pursuers.

1 conceive that, on a sound construction of the
disposition by the pursuers to the Clyde Trustees,
it must be held that the consideration for the con-
veyance consisted not merely of the money price,
but of the counter stipulations in favour of the
pursuers under which the Trustees thereby came.
Of these the leading condition was, that the lands
conveyed should be used for no other purpose than
that of forming “a wet dock or tidal basin ;" and,
in connection with this condition, the frustees ex-
pressly bound themselves that ‘there should not
be erected upon any part thereof any buildings or
erections of the nature of public works, stores,
warehouses, or dwelling-houses ; nor any other
erections except sheds, cranes, and others neces-
sary for working a dock, basin, or harbour.” It was
of essential importance to the value of the pursuers’
remaining grounds that these stipulations should
be carried out ; and accordingly the deed goes on
to provide for full access from these grounds, and
the houses built on them, to the future wharfs
around the dock, and for right to lay water-pipes
and common sewers in connection with this dock,
and the river in its vicinity.

A difference has now arisen between the parties
as to the scope and meaning of these stipulations;
such as warrants the interference of the Court to
pronounce declaratory findings on the construction
of the deed.

.1 am of opinion that the pursuers are not entitled
to have it declared that the trustees are bound,
either now or within any definite time which the
Court may fix, to construct the dock or basin con-
templated. The disposition contains no obliga-
tion on the trustees to construct the dock or basin
at any definite period, or within any such time as
may be fixed by the Court, or other tribunal;
and no such tribunal could possess sufficient infor-
mation to make it at all competent to determine
the point. The period of construction of the dock
was left, and rightly left, to the discretion of the
trustees. And the Court is not entitled, under ex-
isting circumstances, to interfere with that discre-
tion, although I think it should avoid any judg-
ment which would absolutely preclude the pursuers
from raising the question at an after period.

But although not entitled to a positive judgment
to this effect, I think that the pursuers are entitled
to a negative judgment to the effect that the trus-
tees are not entitled to use the ground for any
other purposes than that of constructing a wet dock
or tidal basin, and are not entitled to put any erec-
tions on the ground except such as “‘are necessary
for working” such a dock or basin. The pur-
suers are entitled to such a judgment, by the
express terms of the disposition ; and it is only by

enforcing these stipulations that they can exercise,
and legitimately exercise, a compulsitor to the con-
struction of a wet dock or basin'in the vicinity of
their ground, which directly they do not possess,

With regard to the special proceedings of which
the pursuers complain, viz., the erection of quays
or wharfs on the side of the rivef unconnected with
any immediate construction of a wet dock or tidal
basin, and, in combination with these, the devotion
of the ground behind to a timber store, I am
satisfled that such operations as these are not per-
mitted, but, on the contrary, directly excluded by
the disposition.

On the subject of the Pointhouse Road there
does not seem any serious difference between the
parties. And, on the whole, I am of opinion that the
sound mode of disposing of this case is to pronounce
substantially such a judgment as your Lordship in
the chair suggests.

Agents for Pursuers—Wilson, Burn, & Gloag,
W.S.

Agent for Defender—James Webster, 8.8.C.

Tuesday, February 2.

HOGG'S TRUSTEES ¥. WILSON AND OTHERS.

Trust—Husband and Wife—Jus Mariti—Codicil. A
testator left one-half of the income of his estate
to his danghter, excluding by a general clanse
the jus mariti of her husband, and declaring
the provision alimentary. By codicil he left
the other half of the estate to his daughter,
to that extent only altering the trust-deed,
and declaring quoad ultra that if his daughter
predeceased it should remain unaffected by
the codicil. On the death of the daughter, who
survived the testator, the half of the estate
left to her by the-codicil was claimed by the
husband. Held that the exclusion of the jus
mariti extended also to the provision in the
codicil.

Ezpenses— Judicature Act— Final Interlocutor—
Directory Enactment. A final interlocutor was
pronounced by the Lord Ordinary on 27th
May repelling a claim in a multiplepoinding,
and making no mention of expenses. The
Inner-House, on 18th November, adhered,
giving expenses since the date of the Lord
Ordinary’s interlocutor., On 22d December
the Lord Ordinary, on the motion of a success-
ful party, found expenses due by the claimant
whose claim stood repelled by the interlocutor
of 27th May. Held (Lord Deas diss.) that
that finding was incompetent, the Judicature
Act, in conformity with previous practice, re-
quiring the matter of expenses to be dealt
with at the same time as the merits. But,
by express reservation in the final interlocutor,
the expenses may be subsequently dealt with.

Hogg, who died in 1847, by trust-deed and settle-
ment dated in 1839, directed his trustees, to whom
he conveyed his whole property, to pay equally to
his wife and daughter, if they survived him, and
to the survivors during their lives, the free income
of the estate, declaring that if the daughter pre-
deceased her mother, leaving lawful issue, such
issue should succeed to the share payable to his
daughter had she survived. On the death of the
wife and daughter the whole free income to be paid
to the issue. If his daughter left no issue, half of
the income was to be paid to any one appointed



286

The Scottish Law Reporter.

by her by any writing under her hand, which might
be executed one month after the death of Robert
‘Wilson, her present husband. Failing such writ-
ing, the said half was to go to the testator’s
nephews and nieces then alive, and the other half
to any person to be appointed in the event of his
daughter dying without issue, to receive the same
by any writing under the hand of the testator’s
wife ; which failing, to his nieces and nephews.
The deed then provided : *“ And I do hereby exclude
and debar the jus marit{ and all right of adminis-
tration of the present husband of the said Grace
Hogg or Wilson, my daughter, and of any future
husband whom she may marry, declaring that the
provisions herein contained in her favour are purely
alimentary, and shall not be burdened, gifted, sold,
or assigned, transferred, conveyed, or discharged
by her in any manner of way, nor shall the same
be attached, arrested, assigned, gifted, sold or
burdened by her present or any future husband or
husbands, or by her, his, or their creditors in any
maunner of way, and that the simple receipt for the
same by my said daughter, without the consent of
her present or any future husband, shall be a suffi-
cient exoneration to my said trustees.”

By a codicil executed by the testator and his
wife, they ‘““in the event of the within designed
Grace Hogg or Wilson surviving both of us,
alienate, dispone, assign, and convey to and in
favour of the said Grace Hogg or Wilson, that half
of the proceeds of the heritable and moveable
estate within conveyed, which, in certain events
within written, is declared to be payable by the
within named trustees to any person or persons to
be appointed to receive the same by any writing
under the hands of me, the said Marion Henchle-
wood or Hogg, in case I the said Marion Henchle-
wood or Hogg should survive my husband, and we
both do hereby appoint the within named trustees
to pay the same accordingly to the said Grace
‘Wilson or Hogg, or her foresaids, as her or their
absolute property, in case she, the said Grace Hogg
or Wilson shall survive us both, and to that extent
only we alter the within deed, it being hereby
approved of quoad wltra, declaring that in case the
sald Grace Hogg or Wilson shall die before the
longest liver of us, then the within written disposi-
tion and settlement is to remain unaffected and
unprejudiced hereby.”

The wife died in 1856, and was succeeded in the
liferent of the estate by the daughter Mrs Wilson.
Mrs Wilson in 1866 conveyed her whole estate in
trust to certain persons, none of whom accepted,
and in consequence a judicial factor was appointed.
She died without issue in 1867, survived by her
husband.

In this multiplepoinding, raised by Hogg's
trustees, Captain Hogg and others, the nephews
and nieces of the testator, claimed one-half of the
fund in medio, in respect of Mrs Wilson having
predeceased her husband without issue, and the
other half left to her by codicil, as her next of kin,
in so far as the same had not been effectually dis-
posed of by her.

Robert Wilson claimed one-half of the fund, as
in right of his wife under the codicil. He pleaded
— (1) Mrs Grace Hogg or Wilson, the claimant’s
wife, having survived her father and her mother,
an absolute right to one-half of the proceeds of her
father’s estate vested in her without restriction or
qualification, and having so vested, the same being
of the nature of personal or moveable estate, fell
under the claimant’s jus mareti, and belonged to

him as her husband. (2) Mrs Grace Hogg or
Wilson, the claimant’s wife, was not entitled, and
had not the power, by mortis causa deed or other-
wise, to dispose of her said half of the proceeds of
her father’s estate, or any portion thereof, without
the consent of her husband ; and her disponees, or
the judicial factor on her estate, under the pre-
tended deed of settlement executed by her without
such consent, cannot prevail in a claim therefor.”

Mackenzie, the judicial factor on Mrs Wilson’s
estate, also claimed one-half.

Against Robert Wilson’s claim it was contended
that his jus mariti was excluded from the half of
the estate left to his wife by the codicil.

The Lord Ordinary (JERVISWOODE), on 27th May
1868, pronounced this interlocutor :—*‘ The Lord
Ordinary having heard counsel, and made avizan-
dum, and considered the record in the competition
and whole process, sustains the first head of the
claim (No. 15 of process) made on behalf of the
claimants Captain William Hogg and others, and
ranks and prefers the said claimanis in terms
thereof to one-half of the fund n medio, and repels
the said claim guwoad wlira. Further, and with re-
ference to the competing claims stated on behalf of
the judicial factor on the trust-estate of the de-
ceased Mrs Hogg or Wilson, and of Robert Wilson,
as her surviving husband, finds that the jus marit;
of the latter is excluded under the terms of the
trust-disposition of the deceased William Hogg,
and that under 2 sound construction of the codicil,
dated 9th January 1840, the said exelusion is not re-
called, but is approved, and remains effeetual ; and
with reference to the said finding, repels the claim
stated on behalf of the said Robert Wilson, and
sustaing the claim for Mr Kenneth Mackenzie, as
judicial factor foresaid, and decerns.

« Note.—There was room for ingenious argument
here, and the Lord Ordinary is satisfied that the
questions which present difficulty were fully argued
before him. The matter of main importance is,
what the intention of the deceased truster and his
spouse was, as expressed in the original trust-deed
and codicil, or supplementary deed referred to on
the record, as respeets the exclusion of the jus
mariti of the claimant Robert Wilson.

“The Lord Ordinary has read the deeds, and
considered the whole matter, and the opinion he
has arrived at is, thaf there was originally a suffi-
cient exclusion of the jus mariti of the claimant,
and that this exclusion was not recalled under the
terms of the supplementary deed of 9th January
1840, but was thereby approvéd.”

Robert Wilson having died, his trustees, who
were sisted, presented a reclaiming note on 4th
June, but the Court, on 18th November 1868, ad-
hered, pronouncing this interlocutor :—¢ The Lords
having heard counsel on the reclaiming note for
Robert Wilson's trustees against Lord Jerviswoode’s
interlocutor of 27th May 1868, adhere to the inter-
locutor, and refuse the reclaiming note: Find the
reclaimers liable in expenses since the date of the
Lord Ordinary’s interlocutor, and remit the acconnt
thereof to the aunditor to tax and report to the Lord
Ordinary: And remit to the Lord Ordinary, with
power to decern for said expenses when ascer-
tained.”

Subsequently these interlocutors were pro-
nounced :—* 15tk December 1868.—The Lord Ordi-
nary allows a supplementary state of the fund in
medio to be seen till Thursday first, the 17th inst. :
Farther, Finds the real raisers entitled to the ex-
penses of raising and bringing this action into
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Court, and conducting the same out of the fund in
medio, and remits the account thereof, when lodged,
to the auditor to tax and report.”

“17¢th December 1868.—The Lord Or(finary ap-
proves of the condescendence of the fund ¢n medio,
No. 11 of process, and supplementary state of the
said fund, No. 25 of process : Farther, having heard
counsel on the motion to have the claimants, Wil-
son's trustees, found liable to the claimant Kenneth
Mackenzie in the expenses incurred by him since
the lodging of his claim, makes avizandum.”

« Edinburgh, 22d December 1868.—T'he Lord Ordi-
nary having heard counsel, in terms of the preced-
ing interlocutor, Finds the claimants, Wilson's
trustees, liable to the claimant Kenneth Mackenzie
in the expenses incurred by him since the lodging
of his claim: Allows an account of said expenses
to be lodged, and remits the same to the anditor to
tax and to report.”

Wilson’s trustees reclaimed.

ParrisoN for them,

PaTERson for factor.

Mair for Hogg and others.

At advising—

Lorp PresipENT—The objection taken by the
reclaimers is, that it was incompetent to find
Kenneth Mackenzie entitled to expenses as against
Wilson’s trustees, and it is a point of some im-
portance.

The case in which that award of expenses was
made was a competition between Kenneth Mac-
kenzie as judicial factor on the trust estate of Mr
‘Wilson on the one hand, and Robert Wilson's
trustees on the other hand. In that competition
there was a closed record, and a claim was stated
for Robert Wilson, which is now insisted in by his
trustees. Robert Wison, as surviving husband,
claimed to be ranked and preferred to one-half of
the fund tn medio. The Lord Ordinary pronounced
an interlocutor on 27th May in these terms:—
“The Lord Ordinary having heard counsel, and
made avizandum, and considered the Record in
the competition and whole process, sustains the
first head of the claim (No. 15 of process) made
on behalf of the claimants Captain William Hogg
and Others, and ranks and prefers the said claim-
ants in terms thereof to one-half of the fund én
medio, and repels the said claim quoad ultra.”—That
disposes of one claim with which we have nothing
to do.~—*Further, and with reference to the com-
peting claims stated on behalf of the judicial
factor on the trust estate of the deceased Mrs Hogg
or Wilson, and of Robert Wilson as her surviving
husband, finds that the jus mariti of the latter is
excluded under the terms of the trust disposition
of the deceased William Hogg, and that under a
gound construction of the codicil, dated 9th January
1840, the said exclusion is not recalled, but is ap-
proved, and remains effectual ; and, with reference
to the said finding, repels the claim stated on be-
half of the said Robert Wilson, and sustains the
claim for Mr Kenneth Mackenzie as judicial factor
foresaid, and decerns.” In so far as regards the
claim of Robert Wilson that is a final interlocutor,
because it repelled the claim of Robert Wilson, and
decerned. There is no finding whatever of ex-
penses as between Robert Wilson and the compet-
ing claimants. Against that interlocutor the trus-
tees of Robert Wilson, having by this time been
sisted, presented a reclaiming note. On advising
that reclaiming note, we pronounced an interlocu-
tor adhering to the interlocutor reclaimed against,
and finding the reclaimers liable in expenses since

the date of the Lord Ordinary’s interlocutor. The
case went back to the Lord Ordinary, and, after
some other proceedings in the multiplepoinding,
there was, on 17th December 1868, a motion made
to the Lord Ordinary by Kenneth Mackenzie as
judicial factor, on which the Lord Ordinary, on
22d December, pronounced this interlocutor :—
“The Lord Ordinary having heard counsel, in
terms of the preceding interlocutor, Finds the
claimants, Wilson’s trustees, liable to the claimant
Kenneth Mackenzie in the expenses incurred by
him since the lodging of his claim: Allows an ac-
count of said expenses to be lodged, and remits the
same to the auditor to tax and to report.” The
question is, whether the Lord Ordinary was en-
titled to make that finding of expenses against
Wilson’s trustees, having pronounced a final in-
terlocutor on that claim in May? After an examin-
ation of the authorities, I am bound to say that
I think this interlocutor cannot be maintained. I
think this was a completely final judgment as re-
gards the claim of Robert Wilson. Nothing more
could bedone. The claim stood repelled, and there
was a decerniture accompanying that, and 1 don’t
know in what more complete way a party can be
put out of Court. We simply adhered, and our in-
terlocutor shows that no motion was made to us to
have expenses found due from the time of lodging
the claim. At any rate, if such & motion was made,
we must have rejected it, but I rather think no
such motion was made. The only expenses asked
from us were the expenses since the date of the
Lord Ordinary’s interlocutor, and these we gave to
the judicial factor.

It is provided by the 17th section of the Judica-
ture Act, 6 Geo. IV. ¢. 120, «“ That in pronouncing
judgment on the merits of the cause the Lord
Ordinary shall also determine the question of ex-
penses so far as not already settled, either giving
or refusing the same in whole or in part; and
every interlocutor of the Lord Ordinary shall be
final in the Outer-House, subject, however, to the
review of the Inner-House in manner hereinafter
directed.” Section 21 provides, in like manner,
“That the Inner-House shall, in deciding the
cause, also determine the matter of expenses; and
the judgment pronounced by the Inner-House
shall, in all causes, be final in the Court of Session,”
Had these sections stood alone for construction, or
for construction for the first time, I should have
been inclined to say that they were®directory
merely; but I am afraid we are driven to the con-
clusion that these sections of the Judicature Act
only express the fixed and invariable rule before
the statute was passed, and that that rule was so
strict that, after pronouncing a judgment exhaust-
ing the merits of the cause, it was incompetent
either for the Lord Ordinary or the Inner-House
to award expenses by a subsequent interlocutor.

I do not mean to go through the authorities, but,
there is one case which appears to me, as bearing on
the general question, to be very strong, I mean the
case of Clark (17 D. 806). That was an action of
damages for breach of charter-party, and arrest-
ment of a ship, and during the dependence of the
action the defender presented a petition for recal
of the arrestment of the ship, on the ground of its
having been incompetently used. On that appli-
cation the Court, on the 17th June 1858, pro-
nounced this interlocutor :—¢ Repel the objectionsa
to the competency of the arrestment;gnd, in re-
spect no objection is stated to the recal thereof on
caution or consignation, recal the said arrestments
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on caution to the amount of £800 being found, or
consignation of that sum, and decern.” Consigna-
tion followed, and the arrestments were recalled.
Then the action of damages was afterwards settled
by compromise, by which the pursuers were to re-
ceive, in addition to certain bags belonging to them,
a sum of money and the whole expenses of process,
The money and the taxed expenses were to be paid
out of the consigned fund. Afterall this had been
done, the pursuer moved for payment of this sum,
and for the expenses connected with the petition
for recal of the arrestments. This was objected to,
on the ground that the petition had been disposed
of by the final interlocutor of 17th June :—* When
it was pronounced expenses were not given, and
they could not be got now by making a new appli-
cation to the Court. The proper time for asking
them had been when the petition was under consi-
deration ; or, if not asked for then, they should at
least have been in the action of damages to which
the whole proceedings in the petition were subsi-
diary.” The ground upon which the Court went
was, that they must treat the petition for recal of
the arrestments as a separate process, and they
held—Lord Cowan dissenting—that the final in-
terlocutor disposing of the petition having said no-
thing as to expenses, it was incompetent then to
move for them. Lord Cowan thought the case so
connected with the petition that the expenses might
stand over till the issue of the action of damages.
That appears to me to be a very strong application
of the rule, and the only argument against that is,
that this is a multiplepoinding, and that these
clauses of the Judicature Act do not apply to these
and other such processes. But unfortunately there
is an authority that negatives that argument,
Hamiltonv. Barnet (10 8. 426). This was a pro-
cess of ranking and sale. Objections were stated
by creditors to the prepared state, and these ob-
jections were answered and disposed of by the
Lord Ordinary and by the Inner-House, and no-
thing was said as to expemses. Thereafter, and
apparently very shortly thereafter, the case wus
enrolled to crave expenses, and Lord Medwyn
awarded expenses. Hamilton reclaimed, ¢ plead-
ing that the finding as to expenses was incom-
petent, as the Lord Ordinary was functus, after
disposing of the objections and answers without
any judgment as to expenses.”” The Lord Jus-
tice-Clerk said—* Here is a regular record made
up under the Judicature Act. The case is disposed
of by the Lord Ordinary, and comes to the Inner-
House, where an order is pronounced, which the
common agent was bound to obey, without going
to the Lord Ordinary, who was functus. I think it
was incompetent to entertain the question of ex-
penses.” Now, that was a process of competition,
one of that class of aciions said not to fall under
these sections of the Judicature Act, but to be
dealt with by subsequent sections of that Statute,

Therefore, on the whole matter, I come to the
conclusion that this finding of expenses by the
Lord Ordinary could not be pronounced at this
stage.

But I desire to guard against any misapprehen-
sion as to the practice in the Outer-House, It must
be observed that this final interlocutor says nothing
about expenses at all. Sometimes a Lord Ordi-
nary in determining the merits of a case, and giv-
ing final judgment, finds himself not in a position
to determine the question of expenses without fur-
ther hearing of parties, and therefore, instead of
immediately determining the question, he holds it

over, reserving it by his interlocutor, or appointing
parties to be heard on the question. I am net by
any means disposed to question the competency of
that procedure, The Lord Ordinary may there be
held sufficiently to comply with the rule that the
expenses shall be dealt with by the interlocutor
disposing of the merits, for the rule goes no farther
than this, that after a final interlocutor without
saying anything as to expenses, his intention must
be held to be to give no expenses to either party;
but if he chooses he may make it plain that that
is not his intention, but that he means to make ex-
penses the subject of another interlocutor.

Lorp Deas differed. He thought the provisien
in the Statute was merely directory. The Act
merely embodied previous law and practice, by
which there was no incompetency in disposing of
the question of expenses separately from the merits.
The meaning of giving judgment on both ques-
tions together was, that it was to be dene while the
whole case was in the mind of the Court, and be-
fore there was any risk of some of the facts being
forgotten or misunderstood. Incompetencyin this
ease only meant incompetencyin the circumstanees.
He thought the authorities quite supported this
view. In Clark, the question of expenses came up
after the lapse of a year and a half, after which it
might fairly be held that all had been done that
was intended. After the Lord Ordinary in this
case had pronounced his final interlocutor, there
was nothing to hinder him, or any of the parties,
from enrolling the case en the question of ex-
penses. The interlocutor of 27th May did not bear
that the parties had been heard on the question of
expenses; rather that was excluded. The view of
the Court would lead to thig, that the Lord Ordi-
nary could not make avizandum on the merits
without also making avizandum on expenses. The
Inner-House here simply adhered, and remitted to
the Lord Ordinary. The ease went back to him
just as it came from him, and if he eould put it to the
roll on the question of expenses before the reelajm-
ing note, he could do it equally well a week or so
after the case goes back to the Lord Ordinary.
It is enrolled for expenses, and the Lord Ordinary
having all the facts in his mind, deals with the
matter, and he could not see any objection to his
doing so. The case was not exhausted. As yet
there was no ranking, and the whole parties wers
still in Court.

Lorp ArbpMILLAN concurred with the Lord Pre-
sident, holding that, while errors, if discovered
immediately, might be corrected, there was here
80 long time between the firal interlocutor on the
merits and the enrolling on expenses, that the
finding of expenses was incompetent.

Lorp KinrLocE—I have come, after somewhat
anxious consideration, to the same eonclusion with
your Lordshipin the chair.

The Judicature Act provides in express terms
‘ that in pronouncing judgment on the merits of
the case the Lord Ordinary shall also determine
the matter of expenses.” This provision must have
effect given to it by the Court. It cannet, I think,
on the ground of being merely directory, be put in
the position of being never acted on, and things be
held exactly the same as if it did not oceur in
the Act. On the other hand, it must be enforced
after a fair and reasonable construction, sueh as
practical exigencies require.
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I think effect is given to the enactment if the
Lord Ordinary, at the same time with pronouncing
judgment on the merits, appoints the case to be
enrolled for the purpose of hearing parties on the
question of expenses, and the case is so enrolled
without delay. It frequently happens that parties
have not been heard upon expenses when avizan-
dum is made with the case; and it would be in-
justice, and might lead to miscarriage, were they
not so heard. I think to follow this course will be
‘ determining the matter of expenses "’ in the sound
construction of the Aect.

On more general principles, I further think, that
if the interlocutor on the merits happens to be
silent on the matter of expenses, it will be com-
petent to the party claiming expenses immediately
to enroll the case, in order to have the omission
rectified. Such a power to correct errors, exer-
cised immediately on their occurring, must be com-
petent to every Court. There are instances of this
power being recognised in practice; Ranken v.
Kirkwood, 13th Nov. 1855, 18 D. 81.

In the present case, the Lord Ordinary, by his
interlocutor of 27th May 1868, finally disposed of
the competition between Mr Mackenzie, as judicial
factor on Mrs Wilson’s estate, and Mr Wilson. He
“repels the claim stated on behalf of the said
Robert Wilson, and decerns.” This judgment put
an end to all litigation on this point on the part
of Mr Wilson. He was simply put out of Court.
The judgment was an extractable judgment.

The interlocutor said nothing of expenses. If
the judicial factor had immediately enrolled the
cause, and called the attention of the Lord Ordi-
nary to the point, the omission,—if it was truly a
mistake, and not intentional,—might have been
corrected. The factor did not do so. A reclaiming
note was presented by Mr Wilson’s trustees on the
4th June. The eight intervening days were
allowed to elapse by the judicial factor without
anything being done.

The Lord Ordinary’s interlocutor was affirmed
on 18th November 1868. Here, again, it was open
to the judicial factor to claim the whole expenses
of the discussion in the question with Mr Wilson
and his trustees. But he seems again to have lost
his opportunity ; for the interlocutor simply gives
him the expenses since the date of the Lord Ordi-
nary’s interlocutor, *and remits to the Lord Ordi-
nary, with power to decern for said expenses when
ascertained.”

The judicial factor allowed another month to
elapse before he applied to the Lord Ordinary on
the subject of the expenses previous to the date of
the Lord Ordinary’s interlocutor on the merits.
He then, of date 17th December 1868, moved for
these expenses; and, the Lord Ordinary having
made avizandum, the faetor had them found due
to him by the interlocutor of 22d December 1868,
now under review.

I am of opinion that it was incompetent so to
pronounce. It was contrary,as I think, to the
enactment in the Judicature Act, however liberally
construed. It was contrary both to the letter and
spirit of the Act to have a final interlocutor on the
merits on 27th May 1868, and an interlocutor on
the expenses not till 22d December thereafter.
This proceeding, as it appears to me, implies it to
be competent for the Lord Ordinary to dispose of
the question of expenses at whatever distance of
time from the judgment on the merits, which is

- directly at variance with the statute. 'Thereis no
hardship in finding this incompetent. It is easy
VOL. VI,

to prevent all ill consequences by the Lord Ordi-
nary, if not prepared to decide on the expenses, ap-
pointing parties to be forthwith heard on them.
If he omits to do g0, and the party does not imme-
diately enrol the cause to have the omission recti-
fied, that party has only himself to blame for the
result.

T am therefore of opinion that the interlocutor of

‘the Lord Ordinary should be altered, and the ex-

penses claimed refused to the judicial factor.
Agentfor Hoggand Others—James Finlay, 8.5.C.
Agents for Factor—J. & A. Peddie, W.8.
Agent for R. Wilson’s Trustees—James Somer-
ville, 8.8.C.

COURT OF JUSTICIARY.
Tuesday, January 26.

HIGH COURT.

(Before the Lord Justice-General, Lord Deas, and
Lord Ardmillan.)

MARTIN ¥. MILROY.

Poaching—2b and 26 Viet. c. 114—2 and 3 Will.
IV. ¢. 68—Aiding and Abetting—Oath of
Credulity—Expenses. Terms of oath of cre-
dulity which Aeld in conformity with statutory
requirement. Costs as well as penalty may
be awarded against a party convicted under
the Poaching Prevention Act, 25 and 26 Vict.
c. 114, to be followed by imprisonment in de-
fault of payment. Specification of the modus
of aiding and abetting is unnecessary.

This was a suspension of a conviction under the
Prevention of Poaching Act, 256 and 26 Vict. c¢. 114.
The grounds of suspension stated were— (1) That
the offence of which the complainer was convicted,
as set forth in the complaint, was not an offence
under the statute, it not being alleged that he was
on the land unlawfully én pursuit of game, but
merely that the game had been obtained “by Mar-
tin going on land, the particular land being to the
prosecutor unknown, or by aiding and abetting
some person or persons unlawfully going on land
in pursuit of game, the particular lands,” &ec.: (2)
That the way in which he had aided and abetted
was not stated: (8) That there was no oath of
credulity of the kind required by the Day Trespass
Act,2and 3 Will. IV, c. 68; (4) It wasincompetent
to imprison the complainer until he paid the ex-
penses found against him, these not being prayed
for, and an award of expenses not being warranted
by the Poaching Prevention Act,

J. C. SmrTH (PATTISON with him) for complainer.

Crark and KEIR, for respondent, were not called
on.
The Court unanimously refused the suspension.
The Lorp JusTicE-GENERAL thought, (1) That
though the collocation of the words was not very
happy, the meaning was sufficiently plain,
being substantially this, the going, whether by
Martin himself or by others, unlawfully on land in
pursuit of game: (2) That specification of the modus
of the aiding and abetting was unnecessary, and
the complainer in this respect merely followed the
practice of all indictments: (8) That the case of
Trayner differed essentially from the present.
Here the oath was made on, not before, the com-
plaint; it bore distinctly that what was contained
“in the foregoing complaint” was true, and was

NO. XIX.



