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Lorp Jusrice-CLERk—The sentence which has
been proposed by Lord Neaves is not the sentence
which would necessarily have followed a conviction
upon the other parts of the indictment. If the
panel had been convicted not merely of writing
these statements—statements which he admits to
be slanderous—but of having published them to
the world, unquestionably it would have been the
duty of the Court to have inflicted a punishment
of a very different character. We are relieved
from that necessity by the Solicitor-General having
accepted the plea which has been tendered ; and
we have only to deal with the case of an applica-
tion made in a public matter to officials of the
Crown, but containing in it the substance of a
slanderous imputation on a judge. I am anxious,
in announcing the sentence to the prisoner, that
the ground upon which the Court is in a position
to limit the sentence to what Lord Neaves has
proposed, and which I have stated, should be
clearly understood. 1t is quite true that it is the
right of every subject of this country to resort to
the proper authorities in order to obtain redress of
grievances, and the language in which such com-
plaints are couched will not be very scrupulously
or accurately scanned, if the motive be a true and
legitimate one. But the prisoner has admitted by
his plea that the statements which were made
against the Sheriff were not true, but slanderous.
In the circumstances, the sentence which has been
proposed by Lord Neaves, and which the Court
now pronounce, is one which I trust will answer
all the purposes of justice in the case. I hope it
will be a warning to the panel, in the conduct of
public discussion, to respect that which every one
i bound to respect—I mean what he owes to his
neighbour, and still more what he owes to the
established judicatories of the country. The sen-
tence of the Court is, that the prisoner be sent to
jail for a month, and that he pay a fine of £50
to the Crown, or suffer imprisonment for another
month,

HOUSE OF LORDS.
Monday, February 28,

CAMPBELL v. LEITH POLICE COMMISSIONERS
AND ANOTHER.

General Police Act 1862—Private Street—Notice.
The Police Commissioners of Leith having
resolved to put the provisions of the 150th
section of the Act in force in regard to a cer-
tain private street, gave notice as required by
the 894th section of the statute. Held (alter-
ing judgment of the Second Division) that
the operations in question required notice to
be given under the 397th section of the Act.

This was an appeal from a judgment of the Se-
cond Division of the Court of Session as to the
construction of certain sections of the General

Police Act 1862. The appellant, the late John

Archibald Campbell, was the owner of certain pro-

perty in Leith, between Commercial Street and

Madeira Street, one part of which was called

Prince Regent Street, and the other end of which,

being near North Leith Church, was open and un-

inclosed, and used chiefly for depositing logs of
timber. The Police Commissioners having con-
sidered this street was not sufficiently paved and

flagged, proceeded to deal with it under the Police
and Improvement Act, and considering that it
came under the definition of a private street, and
not a public street, they directed their surveyor to
prepare plans for paving it. They duly posted a
notice in a conspicuous place at each end of Prince
Regent Street, in terms of the 394th section, stat-
ing their intention fo cause it to be paved, and
stating a day when all parties interested would be
heard by the Commissioners. At the time ap-
pointed nobody interested appeared to object, and
the Commissioners ordered the work to be pro-
ceeded with. The 150th and 151st sections of
the Act made all the expenses of paving a private
street payable by the owners of the property
abutting on such street, in proportion to the ex-
tent of their frontage. The appellant Campbell
had not received any notice of these intentions or
proceedings; and as the proposed works would
cost several hundred pounds more than the entire
value of the ground, which was trifling, he pre-
sented a note of suspension and interdict, praying
the Court of Session to suspend the proceedings,
and prohibit the Commissioners from interfering
with North Junction Street. In his reasons for
the suspension, he averred that the Police and
Improvement Act 1862 had not yet come into force
in Leith at the date of the resolutions of the Com-
missioners; that the Commissioners were not en-
titled to proceed with the paving of Prince Regent
Street, seeing that they had not given notices of
their intention, pursuant to the 894th section, and
other sections; that no such street as Prince Re-
gent Street existed in that part of the suspender’s
property, which was below Madeira Street and
Great Junction Street; and that all the proceed-
ings of the Commissioners were null and void, and
ultra vires. The Commissioners, in answer to the
suspender, alleged that the street in question ful-
filled the definition given of a private street in the
Police Act 1862, which they had power under the
150th section to cause to be properly paved; that -
they had proceeded according to the statute and
given due notice, and that no objection was made
within the time allowed; and, moreover, that their
proceedings;] were well founded, and that the Act
provided that the only appeal against the decision
lay with the Sheriff, but which procedure had not
been adopted by the suspender; that therefore the
suspender had no right to appeal to the Court of
Session; but if he had, then the proceedings were
valid and regular, and in conformity with the
Police Act. The Lord Ordinary (OrMIDALE) held
that the street was a private street, and therefore
that due notice had not been given according to
the 897th section of the Act; and that the pro-
ceedings were irregular; and the interdict was
made perpetual. Afterwards, the Second Division
held that, though the street was a private street,
yet that no notice under the 897th section was re-
quired, for that section applied only to public
streets ; and thercfore the interdict was recalled,
and judgment given for the Commissioners. The
Court refrained from saying whether the Commis-
sioners were bound even to have given the notices
required by the 394th section. All that they de-
cided was, that the notices required by the 897th
section did not apply to the case. The 150th sec-
tion of the Police Act 1862 enacts that wherever
it would conduce to the convenience of the in-
habitants and be for the public advantage if pro-
vision were made for the levelling, paving, &e., of
private streets which have been laid out and
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formed by persons who have neglected to have the
same properly paved, &c., then the Commissioners
may cause the same to be properly paved ; and by
the 151st section all the costs and expenses as to
private streets shall be paid and reimbursed by
the owners of the lands fronting or abutting on
each street, according to frontage. A private
street is defined by the 3d section to mean any
road, street, or place within the burg}l (not being
or forming part of any harbour, railway, canal,
&c.) used by carts, and either accessible to the
public from a public street, or forming a common
access to lands and premises separately occupied,
and which has not been before the adoption of
this Act sufficiently paved by the owners of pre-
mises abutting on the said street, and which has
not been maintained as a public street. The
494th section requires that, twenty-eight days be-
fore the fixing the level of any certain street,
written or printed notices must be posted up at
each end of such street. The 897th section pro-
vides that as to all other matters and things, the
cost of which falls to be provided by way of pri-
vate improvement assessment, the Commissioners
should give notice of their intention by public ad-
vertisement in some newspaper, or by posting
handbills in conspicuous places in the burgh, or
by notice in writing sent to the owner.

Sir R. Patmer, Q.C. (with him Mr ANDERSON,
Q.C., and Mr PaTTISON), for the appellant.

Mr Mzerosa, Q.C., Mr Jessen, Q.C.,, and Mr
MacLAcHLAN, for the respondents.

At advising—

Lorp CEANCELLOR—My Lords, in this case the
appellant Mr Campbell complains of eertain inter-
locutors pronounced by the Court of Session in
Scotland with reference to the proceedings of the
respondents, the Leith Commissioners, with regard
to a street called Regent Street in Leith. The
Commissioners were proceeding in the year 1863
under certain powers vested in them by an Act of
Parliament regulating the police and government
of the town dated in 1862. And the course of pro-
ceeding was this:—A certain line of road (to use
an unambiguous word) was formed by Mr Camp-
bell as long ago apparently as the year 1813, and
marked out for houses. Certain houses were built,
and the line of road was carried to an extent
greater or less, according to the views that may be
taken of the original controversy between the re-
spondents and the appellant. But it is sufficient
for me liere to say that, regard being had to all the
proceedings in this case, which has had the disad-
vantage of being complicated in the first place by
a very obscure Act of Parliament, and, in the next
place, by so very irregular and obscure pleadings
in the cause, the only course now left to your
Lordships, as it appears to me, is to consider that
the Commissioners, in proceeding to do the acts
complained of, were proceeding under the view
which they enunciated in the resolutions which
they came to upon the subject, namely, the view of
keeping this street as a private street, and that the
appellant, in his original application for an inter-
dict in respect of their proceedings, must be taken
upon the whole of the pleadings to have acquiesced
in the view of its being either a private street or
no street at all (that was part of his statement),
and that the case must be regarded as if it was an
established point before us that the street must be
dealt with by the Commissioners, if at all, as a
private street. That will clear the way with refer-
ence to a good deal of difficulty which might other-

wise have been occasioned by the singular defini-
tions contained in the Act, of “private” and
‘“public "’ street, of which definitions it is now
unnecessary to say anything beyond this, that they
certainly would not have been of any great assist
ance in arriving at a conclusion.

But however, dealing with it now as a private
street, the act complained of is this,—that in pro-
ceeding to take certain steps towards paving and
causewaying and flagging this road, the Commis-
sioners did not give notice to Mr Campbell of those
proceedings, pursuant to the clause in the Act
which the appellant contends is the clause properly
to be referred to upon that subject; and that
therefore their proceedings, being without the
regular and proper notice, are wultre wires. And
accordingly he asked, in the first instance, for an
interdict, which the Lord Ordinary accorded to him
in the words in which he asked for it, preventing
any proceedings either with Regent Street, or with
the piece of land beyond it, which he contended
formed part of it, either by flagging or causeway-
ing it pursuant to certain resolutions to which the
Commissioners had come. The Lord Ordinary had
thought him entitled to that interdict. The Court
of Session, upon reclamation on the part of the
respondents, thought differently, and reversed the
decision of the Lord Ordinary. Three interlocu-
tors are appealed from, which altogether produced
this effect,—the first two were interlocutors which
put the first two in the way of being tried, the last
was a final and conclusive order or interlocutor,
reversing the decision of the Lord Ordinary. And
accordingly the Commissioners would be left under
that reversal to take their proceedings under the
notices which they had given.

Now the notices given are these, and I will state
them before proceeding to consider the Act itself,
and how far the resolutions and proceedings of the
Commissioners fall within the powers and autho-
rities vested in them by the Act. It seems that
on the 11th of June 1868, the Commissioners met
and made the following minute :— The plan and
specification for paving Prince Regent Street pro-
pared by Mr Proudfoot were laid before the meet-
ing and the committee considering that the said
street, being a private street as defined in the Act,
formed or laid out, is not, together with the foot-
ways thereof, sufficiently levelled, paved, or cause-
wayed and flagged to the satisfaction of the Com-
missioners, resolved to cause said street, and the
footways thereof, to be freed from obstruction, and
paved, or causewayed and flagged and channelled
according to said plan ; and the clerk was directed
to give the statutory notice in terms of the Act
with reference thereto.” The minute of 17th of
July 1868 then follows, ““ The clerk stated that the
following notice had been duly put up of the date
it bears, in terms of the Police Act :—¢ Burgh of
Leith.— Whereas Prince Regent Street, North
Leith, being a private street as defined in the
General Police and Improvement (Scotland) Act
1862, formed or laid out at the adoption of said Act
by the Magistrates and Council of the said Burgh,
is not, together with the footways thereof, suffi-
ciently levelled,” &c. (I do not read all the words,)
“Notice is hereby given, That it is the intention of
the said Commissioners to cause said street and
the footways thereof to be freed from obstruetions
and to be properly levelled,” and so on, in the
words that I read before from their former resolu-
tion, ‘“according to a plan thereof to which refer-
ence is hereby made; which plan may be seen



The Scottish Law Reporter,

443

within the Town Hall, Constitution Street, Leith;
and notice is further given, That on the 17th day
of July next, at 11 o’clock forenoon, within the
Town Hall aforesaid, all parties interested in such
intended work will be heard thereupon by the
Commissioners,”” and then, no person appearing
to be heard in regard to it, the meeting agreed
to proceed with the work, and ordered its execution.

Those notices were put up at the one end of the
street, and at the other end of the street. There
is some complaint, which we have not any of us
thought material to consider, with reference to
whether one of these notices was in a sufficiently
conspicuous place. But the notices were put up
at one end of the street, and at the other end of
the street, and were therefore obviously intended
to be notices put up in compliance with the 894th
section of the Act, which directs such notices to be
given. There are no parts of the Act which re-
quire notices to be given otherwise than either by
the 394th or the 897th section of the Act. And
the question is, whether this, being a private
street, a notice purporting, as this evidently does
purport to be, a notice under the 394th section, is
sufficient ?

Now, in the Court below it seems to have been
thought either that this notice under the 894th
section might be deemed to be sufficient, or (which
I think appears rather to have been the view
taken by the learned Judges) that in regard to this
particular private street, notice would not be re-
quisite under the 897th section of the Act; and it
therefore becomes necessary to consider in what
respect notices are necessary before proceedings of
this character can be taken, namely, proceedings
to level and to pave a private street, and to charge
the expense of that improvement upon the persons
who own the property along the length of that
private street, and to charge that in the manner
in which it is proposed to be charged by the provi-
sions of the Act to which I shall presently refer,
namely, the 150th and following sections, so as to
comply in effect with all that the Act requires to
be done in order to give due notice to the persons
charged.

Now, the 150th section of the Act is that section
under which this action of the Commissioners was
first contemplated. It is that section, and that
alone, which gives them the power of dealing with
this street as a private street in the manner pro-
posed, and that and the following section indicate
the consequences which would flow from that sec-
tion being so acted upon by the respondents. The
150th section states this— Whereas it would con-
duce to the convenience of the inhabitants, and be
for the public advantage, if provision were made
for the levelling, paving, or causewaying and
flagging of streets which have been laid out and
formed by persons who have neglected to have the
same properly levelled, paved, or causewayed and
flagged ; and for preventing such inconveniences
in future, be it therefore enacted, that where any
private street or part of a street is, at the adoption
of this Aect, formed or laid out, or shall at any time
thereafter be formed or laid out, and is not, to-
gether with the footways thereof, sufficiently
levelled, paved, or causewayed and flagged to the
satisfaction of the Commissioners, it shall be lawful
for the Commissioners to cause any such street, or
part of a street, and the footways thereof, to be
freed from obstructions, and to be properly levelled,
paved, or causewayed, and flagged and channelled
in such a way and with such materials as to them

shall seem most expedient; and no such street
sball be considered to have been sufficiently paved
or causewayed and flagged unless the same shall
be completed with kerb stones and gutters to the
satisfaction of the Commissioners.” By that sec-
tion, therefore, if they are dissatisfied with the
state of a private street, they are authorised to put
it into a satisfactory state, and this with or without
the approbation or consent of the proprietors of the
street.

Then the 151st section says—*¢ The whole of the
costs, charges and expenses incurred by the Com-
missioners in respect of private streets shall be
paid and reimbursed to them by the owners of
the lands or premises fronting or abutting on each
street, in proportion to the extent of their respec-
tive premises fronting or abutting on such street,
as the same shall be ascertained and fixed by the
Commissioners or their surveyor.,” Then the Act
proceeds to give further directions, which I think
are not material to be considered. And the 154th
section provides that when this has once been
done, ¢ it shall be lawful for the Commissioners to
declare ” such a street *to be a street as defined
in the Act,” which means a public street, *‘ and for
ever afterwards vested in the Commissioners, and
shall, with the exception of the footway, be levelled
and repairable by the Commissioners.”

Now, that being done, and the expenses having
been charged upon the “owners of the land or
premises fronting or abutting on the street in pro-
portion to the extent of their respective premises,”
the question arises, by what means shall that be
done, and by what species of rate it is necessary
that that shall be done? Of course, if there be one
single proprietor of the whole length of street, it
would be improper to call any species of demand
upon him by the name of “rate.” It would pro-
perly be a demand to be recovered in such a suit-
able proceeding as the Act might authorise, or as
might otherwise be competent to the Commission-
ers, and would be recoverable in damages like any
other legal demand against any other individual.
Of course when you come to the case of several
persons becoming chargeable as they are here de-
scribed by the 151st section, “the owners of the
lands or premises fronting or abutting on each
street,” then it is necessary that something more
in the character of a rate should be introduced:
And accordingly, in looking into the clauses ot the
Act, one does find provision, as it appears to me,
for a proceeding of this description, and for the
mode of assessing the proper payment to be made
for a work of this kind.

In section 108 the Act tells us what are private
improvements, and what is to be done in respect of
the payment for such private improvements, The
103d section says—* Where by the provisions of
this Act the owner or occupier, as the case may
be, of any premises is directed or fails to.do any
work, matter or thing in relation to the same, and
the work, through the failure or delay of the owner
or occupier to execute it, shall be done by the Com-
missioners, or where expenses are incurred by the
Commissioners for or in respect of any premises, in
order to carry out the provisions of this Act, the
Commissioners shall charge the owner or occupier
of the premises with the said expenses or special
rate therefor, over and above any other assessments
or rates to which such owner or occupier may be
liable under this Act; and such expenses or spe-
cial rate shall, for the purposes of this Act, be
called the ¢ Private Improvement Assessment.’
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Now, pausing here, I think it appears sufficient-
ly plain, in considering those clauses which I have
just read, namely, the 150th and the 151st, that
the 150th is speaking of an act which has been ne-
glected by the owners, which the owners ought to
Liave done, but have not done, namely, paving and
levelling and flagging the road which they have
for their own purposes made in front of their pro-
perly—the section is speaking of an act which they
have neglected or failed to do, and which there-
fore may be done by the Commissioners, as the
sections duly provides. It is, therefore, precisely
within the words of this 1038d section, an act
which the owner has failed to do, and which the
Commissioners are empowered to do; and where
expenses are incurred in respect of this provision
under the 103d section, in that case, as appears
clearly by the 151st section, expense must be in-
curred by the Commissioners in doing that act
which the owner has neglecied or failed to do; and,
therefore, it appears to me that this is a case which
falls precisely within the very words of the 151st
section, as well as within its spirit—and an act
which they may deal with by making a demand on
the owner, if there be but one, or by making a
rate, if there be more owners than one—for the
words are very express—+¢ they shall charge the
owner or occupier of the premises with the said ex-
penses or special rates therefor.”

Now it was argued before us that this 103d
clause had reference merely to certain acts which
might be done by the Commissioners with regard
to individuals, or single owners who might not
have properly introduced water into their houses
in such manner as would be desirable for the
health of the town; and who might, therefore, re-
quire to have communication made with the main
water-pipe; and that if they neglected to make it,
the Commissioners were authorised to make it,
and to charge them with the expenses, and other
acts of a similarcharacter. I give that one as a
specimen. There are many others in the subse-
quent part of the Act, whlich I need not specially
refer to. It was said that that would be an in-
stance of a private improvement assessment; but
that in this case the paving and flagging of this
private road, and charging it upon the owners of
the land in proportion to the space they occupied
along the road, would not be what might be pro-
perly called a private improvement assessment.
Certainly the learned counsel who argued this
point felt considerable difficulty, and candidly
avowed it in finding himself embarrassed with the
words ““special rate,” and also in finding himself
embarrassed with the words ¢ private improvement
agssessment.” It is one thing to charge a single
owner or occupier with the expense, which may be
done under the 103d section; but it is a different
thing, where there are more occupiers than one, to
charge them in the manner required by the Act,
80 as to throw the burden properly and rateably
upon the persons who are to be affected by it. In
the latier case the Act terms it ‘“a private im-
provement asgessment.”

Now, there is a schedule at the end of the Act,
schedule E, and all the rates which are laviable
under the Act are directed to be put into the sclie-
dule in the form there mentioned, with the excep-
tion of one distinct rate, to which I shall have to
make reference to presently; but the other rates
are directed to be inserted in this way— De-
seription of Objects—General Sewer Rates, or Spe-
cial Sewer Rates, and Private Improvement Assess-

ment.” Then the whole is carried out. The de-
scription of the objects, the names of the owners
and occupiers, and the dates at which the rate is
to be payable, are all given; and all these qualifica-
tions and directions as to the rates are applicable
to a private improvement assessment exactly in the
same manner as they are applicable to a general
sewer rate, or to a special rate; and the Act evi-
dently contemplates one general and complete pro-
cess of rateing.

Then, that being so, we find here for what pur-
poses a private improvement assessment rate may
be made, namely, in a case where the neglect of
the owner has thrown some obligation or duty
upon the Commissioners which they have to per-
form, and where consequently they have incurred
expense in so performing it. That will constitute
a private improvement assessment; and it appears
to me that, beyond all doubt this which the Com-
missioners are. now purporting to do in the case
before us, namely, to repair a private road which
the owner has neglected to repair, and to expend
money in order to make that reparation, would in-
volve the necessity of assessing the owners, as di-
rected by the 151st section; and as there were
more owners than one, then it would clearly not
be a sum to be recovered from omne individual, but
would be a private improvement assessment.

Now, the greater part of the argument on the
part of the learned counsel who argued this case
on behalf of the respondents, was this, Inasmuch
as he was driven of course to acknowledge that
something must be understood to be meant Ly
‘“private improvement assessment,” he pointed
out that in cases where individuals had neglected
to lay on water or to make other improvements
which are required, the Commissioners are em-
powered to do it at their expense—-he was driven
to contend that the 103d section applies to an im-
provement of that character—that is to say, in
other words, that a notice must be given in respect
of a work of a comparatively trifling expense, such
as the inserting of a service pipe to the main pipe,
and yet that, on the other hand, when the expense
of flagging and piping a whole street is to be car-
ried into effect at the expense of the inhabitants,
they are not entitled to a notice in respect of the
work to be so done, or that, if entitled at all, they
are only entitled under section 894. For reasons
to be presently given, it appears fo me that section
894 has no application whatever to such a subject.
The consequence therefore would be, that where a
large charge was to be incurred, and many persons
would be affected by it, they would have no notice
whatever, although for a comparatively unimport-
ant matter at a trifling expense due notice would
have to be given.

The 397th section says this:—“ And in respect
to appeal as to all other matters and things which
the Commissioners are, by the police provisions of
this Act, empowered to do, or to perform, or to
authorise to be done or performed, and the cost at-
tending which falls by this Act to be provided for
by way of private improvement assessment, the
Commissioners shall, where not otherwise hereby
directed, give notice of their intention to do or
perform, or to authorise to be deue or performed,
such matter or thing, either by pullic advertise-
ment in some newspaper circulating in the burgh,
or in the county in which the burgh is situated, or
by posting hand-bills in conspicuous places in the
burgh, or by notice in writing, to be transmitted
through the post office or delivered personally, or
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at their dwelling-houses, to the individuals having
interest, as the Commissioners shall think proper;”
and upon these notices being given, and upon that
condition alone they are entitled to act.

These provisions are very reasonable with refer-
ence to a variety of charges which might be incur-
red with regard to *private improvement assess-
ments.” Ifit be a case of an act affecting a single
individual, or possibly a case in which only two or
three persons are concerned, it might well be that
a notice left at their dwelling-houses would be the
most proper and suitable mode of proceeding. If
it affects a long line of street (and this appears to
be a somewhat long line of street) they would pro-
bably think it desirable to give some more exten-
sive notice, some notice which would be more
secure of reaching the proprietors, who might be
persons living at a distance,—they would give some
more diffused and general notice. But it is unne-
cessary to consider the character of the notice here,
because the Court below has conclusively stated its
opinion ({in which I entirely concur) that nothing
approaching to a notice required by this section
has been given at all. And that, I think, is scarce-
ly disputed by the learned counsel for the respond-
ents. If such notice be necessary, none such has
been given. Accordingly, if I am right in saying
that this improvement is a propér subject matter
for a private improvement assessment; and if the
397th section accordingly applies to it, the deeision
of the Court below cannot be sustained.

That decision, however, has been attempted to
be sustained in two ways; one by saying that this
section has no reference at all to the matter in
question, inasmuch as the work to be done is not
work falling within the description of a “private
improvement assessment,” and that if the charae-
ter of the assessment be not the ordinary assess-
ment under the Act, it falls more readily, it is
said, under the head of a district assessment—
treating this single street in this particular case
as being a distriet within the meaning of the Act
—and that, as regards disfrict assessments, no
special notices appear to be directed.

Now, with regard to district assessments, they
seem to have been made mainly with reference to
the construction of sewers. I do not say that they
might not apply to other purposes also on account
of the definition in the Act, which, like many
other definitions in the Act, is not by any means
very clear and precise when applied to other
clauses of the Act. The definition in the Act of a
district assessment tells us this :— The expression
¢ district assessment ’ shall mean any assessment or
charge (other than a private improvement) which is
confined only to a portion or district of any burgh.”
So far, therefore, it would be just to say that if
this which I have been considering is not a pri-

vate improvement assessment it would be included"

under that head of * district assessment,” becaunse
district assessment seems to take in everything
else which does not extend to the whole burgh.
But the intent of a “district assessment” seems
to have been of a very different character. It
seems to have had references to assessments which
were under the power of making sewer rates.
These powers are contained in the 98th and fol-
lowing clauses, the 98th section expressly direct-
ing that there shall be assessments in respect of
the “said special sewer rate and general sewer
rate hereby authorised to be levied on the owners
of all lands or premises within the burgh, or within
separate and distinct districts.” .. .. “Andin

every case in which the Commissioners shall see
fit to make the said assessments or either of them,
on separate and distinet districts, they shall cause
every such district to be described and defined as
hereinafter provided.” Here I believe, in common
with one of your Lordships, I was under the mis-
apprehension of thinking that a fresh difficulty
had arisen, because one did not find for a long
time any account of how it was provided that
districts were to be made. But if we proceed to
the 185th section, which is certainly far apart
from this one (being mnearly 90 clauses forward),
one does find how districts were to be made; and
I cannot but think that these districts, and dis-
trict assessments, were mainly intended with re-
spect to the sewerage of the several particular
distriets of the town, so that those rates should
be made for the several particular districts into
which, in respect of those rates, the town should
be mapped out, instead of the rates being made
over the whole town., However, there is the defi-
nition, and I am obliged to say that it appears to
me to be necessary that 1 should be satisfied that
the rate in question is a private improvement
assessment rate. If it were mnot so, it might
possibly fall under the head of a district assess-
ment.

But now I come to the second argument in
support of the decision of the Court below, which
is this, that the 894th section would be sufficient
to justify the notice which has been given, if any
notice be required. Now really that appears to
me entirely incapable, I had almost said of argu-
ment, but certainly incapable of being sustained
upon any sound basis; because section 894 is
simply this, that *“before fixing the level of any
street which has not been therefofore levelled, or
paved, and before making any sewer where none
was before, or altering the course or level of, or
abandoning or stopping any sewer, the Commis-
sioners shall give notice of their intention by
posting a printed or written notice in a conspicu-
ous place at each end of every such street through
or in which such work is to be undertaken.” Now
there is, no doubt, involved in the levelling of a
street something which is connected with fixing
the level, and in that sense, and in that sense
only, I suppose the Commissioners would say that
they thought it necessary that they should give
some notice under the 894th section, But if that
be so, there is a great deal more that is required
to be done in this case. There is not only the
levelling, which, of course, would be a compara-
tively small part of the expense, but there is the
flagging and paving, and the whole proceeding
connected with the making of the road which is
to be done, and which, under the 151st section, is
to be charged upon the inhabitants. And there-
fore, if this be an improvement assessment, a
notice merely under the 394th section would be
of no avail whatever. That notice is, of course, a
very proper notice to be given when the level has
not been fixed with respect to the advantage or
disadvantage of the owners of the houses on each
side of the street, by reason of the level being
either raised too high, or sunk too low, for the
convenience of the houses when built, but it is a
notice which can have no effect whatever with
reference to the very material and serious expense
of paving and flagging the streets.

It is for these reasoms, my Lords, that I have
come to the conclusion that the rate is a general im-
provement assessment rate, and that for that pur-
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pose the notice required by the 397th section
should have been given. But it would be impro-
per not to notice such observations bearing upon
this subject which were made by the learned
Judges in the Court below, therefore I will just for
a moment notice the remarks of the Lord Justice-
Clerk, which are to be found in the 111th page of
the printed book. He says—That is the notice
which the suspender says should have been given
in this case, and which it is admitted as matter of
fact was not given. But then it is to be observed
that this section 897 applies only to matters done
by the Commissioners, the cost of which falls to
be provided for ¢by way of private improvement
assessment.” If, then, the matter which the re-
spondents here proceeded to do under the 150th
section is not a matter of that kind, the 897th
section does not apply, notices under that section
do not require to be given, and the objection fails.
Then, is this a matter the expense of which falls
to be provided for in the way pointed out in the
397Tth section? The first thing to be considered
is, in what way the expense of matters undertaken
under the 150th section is to be provided for?
That is very clearly set forth in the 151st section,
which provides that ‘the whole of the costs,
charges, and expenses incurred by the Commis-
sioners in respect of private streets shall be paid
and reimbursed to them by the owners of the
lands or premises fronting or abutting on each
street, in proportion to the extent of their respec-
tive premises.’” From this it appears that the
great principle of providing for the expense of a
private street is, that it shall be apportioned
among the owners of the respective premises
fronting or abutting on the street. Now, what
kind of assessment is that? Speaking generally,
there are three kinds of assessment under this
Act. First, there is what may be called the gene-
ral assessment over the whole burgh, of which it
is not necessary to say anything at present. But
then there is another, which is called the district
assessment; and while the interpretation clause
does not give us any explanation of the general
assessment, it tells us that the expression * district
assessment ’ shall mean any assessment or charge
(other than a ‘private improvement assessment’)
which is confined only to a portion or district of
any burgh.” Now, certainly, when Commissioners
proceed to improve a private street—an operation
which may cost a good deal of money—and lay the
assessment on each house fronting the street, that
does look very like a district assessment. But
then we must look to the limiting words, and
endeavour to ascertain what is a ‘private improve-
ment assessment.” The interpretation clause does
not give us much information, It simply says that
the expression ‘shall mean any assessment or
charge on any person for private improvement
expenses under this Act.’ But, fortunately, we
have 'in a different part of the Act a very distinct
explanation of this matter.” His Lordship then
refers to the 103d section, which I have already
read, and he says:—* Observe what is the subject
matter of this clause. It is, that when an owner
or occupier is ordered to do a piece of work in
relation to his premises, and fails to do it, and the
Commissioners do it for him, the Commissioners
are to charge the owner or occupier with the
expense.” Now, the learned counsel for the
appellant made a very just observation upon that,
that his Lordship there reads the section not
exactly as it is written, he reads it as if it were

“ When an owner or occupier is ordered fo do a
work, and fails to do it.” That is not what the
clause says. It is, when he “is ordered to do a
work or fails to do it.” It is in the disjunctive
or when he fails to do the work, and the Commis-
sioners have to do it for him. In this case it may
well be that there has not been a distinet order
upon Mr Campbell to do the work which he has
disobeyed, and il has therefore fallen upon the
Commissioners to do it, but there has been a dis-
tinet neglect on the part of Mr Campbell, and
other *persons interested in this property, to flag
and pave the street, and it has fallen upon the
Commissioners to do that under the 150th section
of the Act. He clearly, therefore, is in the posi-
tion of one who, though he may not have been
ordered to do it and failed, is in the position of
one who has failed to do it, and it has to be done
by the Commissioners,

Then the Lord Justice-Clerk says:— There is
not a word here as to apportionment. The assess-
ment authorised is one upon individuals.” But it
is upon individuals in a certain rateable propor-
tion, according to the certain rated amount of pro-
perty they occupy. It is therefore a matter properly
assessable. And it appears to me plainly to fall
within the very words of the 103d section, which
directs what shall be a private improvement assess-
ment,—distinctly pointing out, as it seems to me,
the two cases of there being either a single owner
or occupier, or, if you have to read the words
“owners and occupiers” in the plural, where it
comprises many, then it is to be by assessment.
Of course the question of assessment does not arise
until you have more than one person interested.
You do not talk of an assessment upon a single in-
dividual ; but where there are many, then the as-
sessment, as a private improvement assessment,
has to be provided for. I believe the other learned
Judges took much the same view of the Act, al-
though one of them does say that, in construing
the 894th section in any possible way to authorise
acts of this description to be done under the notice
which was here given, he is offering some degree
of violence to the words of the clause. It appears
to me that no reasonable comstruction put upon
that clause can justify what has been done under
the provisions of the Act; and that in truth there-
fore, the proper notice not having been given, the
proceedings of the Commissioners were irregular.

I ought perhaps just to notice one point which
was raised by Mr Jessel as to the view which your
Lordships have taken in not allowing the counsel
for the appellant to go into the question of its be-
ing a public street. The view which he suggested
wasg, that the appellant was in a condition in which
he must fail entirely if it should turn out that the
road was a public road, because then he would have
no right to interfere with any proceedings on the
part of the Commissioners. I do not think that
that view of the case is correct. Whether it be a
public road or a private road, the Commissioners
are affecting to do this under a motice in which
they announce that it is a private road, and that
they intend to proceed under that notice. The
case, therefore, is one of an ordinary class with
which we have had a good deal to do in the course of
the decisions which have taken place with respect
to the powers of public companies or public bodies.
‘We have public bodies intrusted with the execu-
tion of a duty involving on their part large powers,
which powers may affect most seriously the inter-
ests of those who are subject to their jurisdiction.
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In all matlers regarding iheir jurisdiction they are
of course allowed to exercise those powers accord-
ing to their judgment and discretion; but in all
cases where they exceed those powers they are im-
mediately arrested by interdict or by injunction,
as the case may be, according to whether it is in
England or in Scotland, it not being a sufficient
answer on their part to say ‘“you will have your
remedy at law if the powers are exceeded.” But
the Courts will hold a striet hand over those to
whom the Legislature has intrusted such powers,
in order to take care that no injury is done by the
extravagant assertion of them.

Therefore, I submit to your Lordships the pro-
priety of coming to this conclusion in the present
case, that there shall be a declaration that it
appears to this House that the notice given by the
Commissioners in respect of the improvements
contemplated by them ought to have been a notice
in conformity with the requisitions of the 397th
section of the Act of 1862, but that the notice
actually given by them was not such a notice;
and on this ground reverse the interlocutors of
the Court of Session appealed from, and affirm so
much of the interlocutor of the Lord Ordinary as
interdicts the respondents from acting wupon, or
carrying into execution, the resolution of the
Commissioners embodied in the minutes of the
11th of June and 17th of July 1863; and that
there should be no expenses in respect of this
appeal to either party, or in the Court of Session,
regard being had to this, that both parties have
been in the wrong, the one no doubt substantially
in the wrong (that is the respondents) in respect
of their attempt to do the acts complained of with-
out due notice; but a vast amount of confusion
having been introduced into this case by the ap-
pellant having been also clearly in the wrong as
regards a considerable portion of the case which
he made on his original application for the inter-
ference and assistance of the Court.

My Lords, I cannot entirely part with this case
without saying how deeply I regret that a litiga-
tion of this kind should have been carried on now
for about six years and a half in which all
parties seem to have been litigating on points of a
very small character ; because this whole question
of whether or not the notice was a due notice, was
one which might easily have been avoided and
cured, on the part of the respondents, if there had
been only a reasonable compliance with the sugges-
tion which was made as to the propriety of giving
another mnotice which could in mno way have
damaged or interfered with the powers which they
might have been called upon to exercise ; and on
the other hand, this litigation might have been
properly brought to a close much more quickly if
the appellant, the pursuer, had clearly and dis-
tinctly ascertained the exact right and position
which he was entitled to claim, and had brought
that before the Commissioners instead of caus-
ing, as he unfortunately has caused, considerable
additional trouble and waste of time by raising
claims of a different character from those ultimately
produced before the Court—thereby preventing that
reasonable course of things which might, in the
course of as many days perhaps as this case has
occupied years have settled the whole matter.
Therefore I humbly move your Lordships that the
interlocutor of the Court below be reversed with
the declaration I have proposed.

Lorp CHELMsFoRD—My Lords I entirely agree

with my noble and learned friend on the Woolsack.
He has entered so fully into the whole case, and
has examined so carefully and thoroughly every
question which is involved in the argument at the
Bar, and has expressed so clear and satisfactory an
opinion upon each question, that I feel that I can-
not usefully add anything to what he has said. I
agree entirely in the mode in which he has dis-
posed of the case, and particularly with regard to
the expenses.

Lorp WesTBURY—MYy Lords, I entirely concar.
The appellant argued that this was a public street.
That was not consistent with the pleadings. As
against the Commissioners he is estopped from
denying that it is a private street. With regard
to the rate for contemplated improvement, I think
your Lordships are of opinion that it should be a
private improvement rate, and therefore the case
comes within the 897th section ; and my noble and
learnéd friend on the Woolsack has conclusively
shown that the notice given was not in conformity
with the provisions of that section. On that
ground, and on no other, your Lordships are dis-
posed to reverse the interlocutors of the Court of
Session, and to affirm a portion of the Lord Ordi-
nary’s order. I regret very much that the rate-
payers will have to pay the expenses of a most un-
pardonable and improper litigation.

Lorp Coronsay—My Lords, I concur in the re-
sult which has been arrived at, and I shall only
say a few words in reference to a view suggested
by one of the Judges in the Court below, as to the
probability of this being a proceeding which fell
more under the rule of what is called ¢ District
Assessment.” Very plainly it is not a general as-
sessment. It is plainly a course of operations with
respect to which private parties were to pay. The
question comes to be, whether it is of the nature of
those which are to be comprehended under the
term ¢ private improvement assessment?” Now,
unless it comes under private improvement assess-
ment, it must be (as it was said below) a distriet
assessment. Now, what is a district assessment ?
The interpretation clause of the Act says that the
expression “district assessment shall comprehend”
so and so. The expression * district assessment
does not occur anywhere with reference to opera-
tions to be performed under the 150th section of
the Act. Where are these words to be found?
They are to be found in certain clauses applicable
to sewerage, and some matters of that kind, It is
difficult to find where a district has been pointed-
out and arranged and defined how it is to be de-
nominated. We find that in another part of the
Act, at a great distance, in the 185th section. But
what does that say? It says the districts are to be
formed—with reference to what? With reference to
a very small class of matters—with reference to
drainage alone. They are called drainage dis-
tricts. Ido not find the expression ¢ district as-
sessment ” anywhere in the statute applicable to
improvements to be performed under the 150th
section. Therefore, I think « district assessment”’
is out of the question.

Then comes the question, whether this ought to
be a notice under the 397th section, or under the
894th section, or whether there need be any notice
at all? It is very difficult to suppose that such pro-
ceedings as these were intended to be authorised
without any notice at all. Where such proceed-
ings are of the nature of improvements of a pri
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vate street, one would naturally expect to find,
from the manner in which the expenses are to be
defrayed, that they were to be comprehended under
the assessment for private improvements; but cer-
tainly the 894th section, which relates to streets,
relates to a limited class of operations not compre-
hending all that is directed to be performed under
the 150th section. I cannot hold that the 894th
gection was the proper section under which to give
notice. Where it is a matter in which several par-
ties are interested I think the provisions of the
897th section are very important, in order that all
parties, both owners and occupiers, might find out
how far their interests were involved. But the
894th section, unless you do extreme violence to
its words, appears to me to be applicable to public
streets, and not to comprehend operations to be
performed under the 150th section.

Resolved to declare,—

That it appears to this House that the notice to
be given by the Commissioners in respect of the
improvement contemplated by them ought to have
been in conformity with the requisitions of the
897th section of the Act of 1862, but that the no-
tice actually given by the respondents was not such
a notice, and for this reason reverse the interlocu-
tors of the Court of Session appealed from; but
such reversal is not to be held to affirm the inter-
locutor of the Lord Ordinary, save so far as such
interlocutor interdicts the respondents from acting
upon or carrying into execution the resolutions of
the respondents embodied in the minutes of the
11th of June and 17th July 1868. No expenses to
either party, either in the Court of Session or in
this appeal.

Agents for Appellant—J. A, Campbell & Lamond,
C.S., and Wm. Robertson, Westminster.

Agents for Respondents—dJ. C. Irons, 8.8.C.,
and Simson & Wakeford, Westminster.

Monday, April 4.

CAMPBELL ¥. MACLEAN AND OTHERS.
(Ante, vol. iii, p. 301.)
Lease-—Grazing—Possession — Rentallers— Singular
Successor—Implement. A society to encourage
people to settle on its property offered build-
ing leases for ninety-nine years on certain
conditions and regulations. The leases were
to be renewable for ever on payment of a
grassum of one year's rent, and the lessees
were to receive a certain quantity of arable
land on a lease of nineteen years, and of un-
cultivated land for a lifetime or thirty years.
By a subsequent clause every ¢ inhabitant”
was allowed to dig peat and to have a sum-
mer’s grazing for his cow for a small payment,
and to dig and carry off stone and limestone
gratis. Held (affirming judgment of the First
Division), in a question with a singular suc-
cessor in the society’s property, that not only
occupants who held under formal lease, but
also the rentallers who had possessed under
the society’s offer and conditions and regula-
tions, were entitled to a privilege of grazing
during the ninety-nine years’ lease.
Question, whether implement of the contract
to make the leases perpetual could be enforced 9
This action was raised by the appellant, Captain
Farquhar Campbell of Aros, in the Island of Mull

against the respondent, and about 120 other per-
gons, the feuars and tenants, or, in other words,
the inhabitants of Tobermory. The town of
Tobermory was founded about the end of last
century by the British Fishery Society. This
Society was incorporated by the Act 26 Geo. I1I,,
cap. 106, by the name and style of “The British
Society for extending the Fisheries and improv-
ing the Sea Coasts of the Kingdom.” The objects
of the Society were to purchase lands, and build
thereon free towns and fishing stations in the
Highlands. This Society accordingly acquired
the estate of Tobermory, in the Island of Mull,
upon which the town of Tobermory now stands.
The public were invited by the Society to settle
and build houses upon certain conditions, and
with certain privileges; and, as an encouragement
to do so, the regulations for letting issued by the
Society provided that the settlers were to receive
leases of their building lots for 99 years, renew-
able for ever on paying a grassum of one year's
rent at each renewal. Along with the building
lots, the regulations stated that ¢ every inhabitant
should have a right to dig peat for his own use in
any of the Society’s mosses, and also to a summer’s
grazing for a cow on the Muir Lawn (muir land)
of the Society, on paying a sum not exceeding
7s. 6d. per annum for the above privileges.”

In the year 1845 the Society (the town of
Tobermory having in the meantime been erected)
sold the property to Mr David Nairne, and in the
conveyance to him the Society excepted from the
warrandice “the whole feu rights and infeftments
of property of said lands, as well as the whole
current tacks or leases, or missives of tack, of any
part of the said lands or other subjects before dis-
poned, granted by us (the Society) to the different
feuars, tenants, and vassals thereof.” The pro-
perty, after passing through the hands of various
proprietors, was purchased by the appellant in
1856, and in the conveyance to him there was the
following statement:— Excepting always from
this warrandice the current tacks and feu rights
of the said lands and others granted in favour of
the tenants and vassals of the same.”

In 1862, after possessing the property for six
years, Captain Campbell raised an action of decla-
rator against the inhabitants of the town, by which
he sought to have it found and declared that he
had *the sole and exclusive right of property” in
the estate upon which the town is built, and that
free of any servitude of grazing in favour of the
respondents; and that the respondents should be
ordained ‘“to flit and remove themselves from the
said lands and from the occupation and possession
of the same and every part thereof.” He also
sought to have it declared that he was “entitled
to prevent and exclude the defenders from grazing
or pasturing their cows, horses, or other bestial,
on the said lands or any part thereof.” 'This con-
tention was intended to affect not only the right
of grazing, but the building lots in the town; but
when the case came to be heard before the First
Division of the Court of Session Captain Campbell,
by minute, limited his elaim in the action fo the
cow grazing, stating that he “did not ask any
decree of removing in the action against any of
the defenders from the houses or yards respectively
occupied by them, all questions relative thereto
being reserved.” Many of the inhabitants had
not obtained regular leases from the Society, but
merely built and possessed on the public inti-
mations, advertisements, and rental rolls of the



